


.. DEPARTMENT OF THE .ARMY 
OFFICE OF THE GENERAL COUNSEL 

104 ARMY PENTAGON 
WASHINGTON DC 20310-0104 

Suspense: June 29, 2007 
May 30,2007 

MEMORANDUM FOR U.S. Army Installation Management Command, ATTN: COL 
Kenneth Tozzi, Office of the Staff Judge Advocate, 2511 Jefferson Davis Highway, 
Taylor Building NCR, Arlington, Virginia 22202-3926 

SUBJECT: Wbistleblower Investigation-Fort Lewis Public Works, Fort Lewis, 
Washington (OSC File Numbers DI-07-1058 through DI-07-1070) 

Enclosed for your action is a IvIay 24, 2007 letter from the Office of Special Counsel 
COSe), requesting an investigation of the noted allegations and a report pursuant to 5 
U.S.C.1213( c) (1) and (g). 

The Special Counsel has concluded that there is substantial likelihood that information 
provided by 12 current and former employees of the Department of the Army, Public 
Works, Fort Lewis, Washington, that the Fort Lewis waste water treatment plant is 
discharging unacceptable and unlawful quantities of oil and other contaminants into the 
waters ofPuget Sound, in violation of laws and regulations and the plant's operating 
permit. Based on this information, the Special Counsel determined that there is a 
substantial likelihood that the information the whistleblowers provided to the OSC 
discloses violations of laws and regulations, gross mismanagement, and a substantial and 
specific danger to public health and safety. The whistleblowers' 'allegatio'ns are of 
particular concern to the OSC since Puget Sound harbors a wide variety of marine 
and large quantities of seafood are harvested from Puget Sound every year for human 
consumption, and the whistleblowers maintain that the oil and other contaminants 
threaten the viability local ecosystem and a to 
public 

Printed on Recycled Paper 



.SUBJECT: Whistleblower Investigation-Fort Lewis Public Works, Fort Lewis, 
Washington (OSC File Numbers DI-07-1058 through D1-07-1070) 

The whistleblowers submitted documents in support of their allegations to the OSC. The 
OSC faxed the initial correspondence to the Secretary of the Army but mailed via Federal 
Express the original correspondence and the enclosures/attachments that are 
approximately 75 pages long. To date, we have not received those documents. As soon 
as I receive them, I win fornrard them to you. 

A final response describing any actions taken to address the allegations should be 
prepared for the signature of the Assistant Secretary of the Army (Manpower and 
Reserve Affairs) (ASA (M&RA» who has been delegated the authority by the Secretary 
of the Army to review, sign and submit written reports of investigations of information 
and related matters transmitted to the Department of the Anny by the Special Counsel, in 
accordance with Title 5, United States Code (U.S.C.), § 1213(c), Cd) and (g). The final 
response should.be submitted to this office AS SOON AS POSSIBLE BUT NOT 
LATER THAN June 29,2007. 

The Army's response will be available to the public and information contained in the 
Army response will be rnade public unless classified or prohibited from release by law or 
by Executive order requiring that information be kept secret in the interest of national 
defense or the conduct of foreign affairs. Therefore, our response and any supporting 
investigative report should be prepared in a manner intended to facilitate public 
understanding of the allegations and Army's response thereto. 

The requirements specified in 5 U.S.C. § 1213(d) (copy enclosed) maybe used as a 
guideline and should include findings, conclusions and corrective action. In all cases, 
please furnish for our review all backup materials supporting the proposed response that 
will be used to prepare the official response for the Secretary of the Army. 

When you forward your report to me, please do so in hard copy. Additionally, by email to 
provide electronic of the the .............. 'YA.;LJ'F-,U, 
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.... -'s_UBJECT: Whistleblower Investigation-Fort Lewis Public Works, Fort Lewis, 
Washington (OSe File Numbers DI-07-1058 through DI-07-1070) 

Additionally, the potential use of your report to support any disciplinary actions against 
individuals based on misconduct should also be considered when structuring your 
investigation and preparing your report. 

Lastly, note that copies ofu1e final Army report, along with comments on the report from 
the individuals making the disclosures and any comments or recommendations by the 
OSC will be sent to the President and the appropriate oversight committees in the Senate 
and House of Representatives pursuant to 5 U.S.C. § 1213(e)(3). Additionally, the 
Army's [mal report and any comments to it will be made available to the pUblic. 
Accordingly, please structure your report so that no restrictions or limitations are placed 
on its disselnination or the disclosure of the information upon which it relies. 

By statute, the agency has sixty (60) days from receipt of the OSC letter to provide the 
required report. If necessary, I will seek an extension of the date for our reply to the 
Special Counsel. As soon as it becomes apparent that more time beyond the suspense 
noted above will be needed to complete your report, you should forward to me an interim 
response requesting the extension and indicating the reasons for the request and the date 
by which I can expect to receive your final response. As you can understand, once your 
report is forwarded to me, I will need additional time to staff the proposed response to the 
OSC and finalize the Army's report. 

If you have any questions, please do not hesitate to contact me 
Additionally, my email address is 

3· 



05/24/2007 11:52 PAX 2026535151 -osc 

U.S. OFFICE OF SPECIAL COUNSEL 
17JD M Street. N.W., Suite lUI 
Waiilillir;tOit, D.C. 'lOO3~=4505 

FACSIMILE COVER SHEET 

TO: 

Name: The Honorable Pete Gcr~n 

Title: Acting Secretary 
Organization: Department of the Army 

Office I Location: Washington) D.C. 

Te1ephone: (703) 695-4311 I Fax: (703) 697-0720 

FROM: 

If you did not receive the total nw.nber of pages shown, please call Denise Toney at (202) 
254-3632. 

addres,ee, or penon Jluthomed to deliver th-e documcnt 
that ~oy review, 'Or oth-er aetion ba.sed 
communiC2tioD i:J pot .authorized. you hne received this d~umetlt in error~ pJreue imllD.f:{Ua1:ely 

tel«::pillr,me aDd return the 

@ 0011008 
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U.S. Of PICE OF SPECIAL COUNSEL 
1 '30.M Strecl. N.W., SUite 300 

------c----\".-"1t.errtngwn-;-B,C. ~()036_4S0~~ -------------------____r 

The Special Coun.Q('".1 

The Honorable Pete Geren 
Acting Secretary of the Army 
10] Army Pentagon 
Washington, DC 20310 .. 0101 

May 24, 2007 

Re: OSC File Nos. DI-07-1058 through DI-07~1070 

Dear Mr. Geren; 

Pursuant to my responsibi1itie~" as Special CotIDsel, I am referring to you a whistJeblower 
disclosure from 12 present and fonner employees of the Department bfthe Army, Public Works, 
Fort Lewis, Washlngton. The whistleblowers allege that the Fort Lewis waste water treatment 
plant is discharging unacceptable quantities of oil and other contaminants into the waters of 
Puget Sound, in violation of laws and regulations and the plant's operating permit. As Puget 
Sound harbors a wide array of marine llfe, and large quantities of seafood are harvested from 
Puget Sound every year for human co [1swnption, the whistleblowers maintain that the oil and 
other contaminants threaten the vjabil i ty of the local ecosystem and pose a substantial and 
specific danger to public health and S(I fety. The whistleblowers' allegations are dt:scribed in 
greater detail in the attached Report 0 t' Disclosures. 

The U.S. Office of Special Counsel (OSe) is authorized by law to receive disclosures of 
information from federal employees alleging violations of law, rule, or regulation., gross 
mismanagement, gross waste of funds ,an abuse of authority, or a substantial and specific dang~r 
to public health of safety. 5 U,S.C. § t213(a) and (b). As Special Counsel, if! find? on the basis 
of the information disclosed, that thew is a substantial likelihood that one of these conditions 
exists r I am required to advise the appiopriate agency head of roy findings, and the agency head 
is required to conduct an of the allegations and prepare a 5 U.S.C. 
§ 12 and 



OS/24/2007 11:53 FAX 2028535151 

The Special Counsel 

The Honorable Pete Geren 
Page 2 

osc 

requires that your investigators lew the 
whenever the whistleblowers consent to the OlSClO'SUJre names. 

tn the event it is not possible 10 report on the matter within the 60-day limit 
the statute, you may request in an extension of not to 60 days. 

@003/008 

advised that an extension of time is n,)rmaJ1y not automatically~ but only a ~!'l.r,·aninn 
of good cause. Accordingly, in the written for an extension of time, please state 
specifically the .reasons the additional time is needed. Any additional requests for an eXltenslOlll 

of must be personally approved hy me. 

After the detenninations required by 5 U.S,C. § 1 3(e)(2), copies of the 
. along with any comments on the repo rt from the person making the disclosure and any 
comments. or recommendations by thi s office will be sent to the President and the appropriate 
oversight committees in the Senate ar.d House to the set 
forth in 5 U.S.C. § 13(e)(3). 

Unless classified or prohibited release by Order requiring that 
the information be kept secret the interest of national oeleru;e or the condu~t of foreign affairs, 
a copy ofLhe report and any commenlS be file in accordance 5 U.S.C. 
§ 1219(a). 

Please refer to our file numbcJ in any COlrreJSp\,n<ler.ice 
fwther infonnation, please contact C~therine A. McMullenj> 
3604. I am also available for any questions you may have. 
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1. SUMMARY 

U.s. OFFIC)~ OF SPECIAL COUNSEL 
i 730 H Stret:t, N.W •• Suite 218 

. WUblllgtOn,. D.C. :t1)(J36-4S0~ 
Z()1·!S4·j.6()I) 

OF DISCLOSURES REFERRED INVESTIGATION 
OSC FILE NOS. DI-07-1058 throngb DI..o7-1010 

f4J 004/008 

Twelve present and former employees of the Department of the Army, Public Works, 
Fort Lewis, Washington, disclosed to OSC vio1ations of laws and regulations, gross 
mismanagement, a..'l1d a substantia] a..'1d specific danger to public health and safety. Specifically, 
the whistleblowers allege that the Fort Lewis waste water treatment plant is discharging 
unacceptable quantities of oil and other contaminants into the waters ofPuget Sound, in violation 
of law~ and regulatjons and the planes operating pennit, and thereby creating a substantial and 
specific danger to public health and safety. They also allege that management fails to conduct 
proper testing ofllie water treated at tbe plant, fails to properly maintain and replace the planf's 
equipment, and does nOl take adequate measures to protect employees against occupational 
health and safety risks. 

II. THE INFORMATION DISCLOSED 

nt and former employees, who have consented to the release of their names, 
are (1) ical Science Lab Technician (who has worked at Fort Lewis for 10 
years), (2) \ Utility Systems Repairer/Operator (30 years), (3) 
Utility sysi!!i!ems R . etlOperator (22 years), (4) Carol Blake, Secretary, Fire 
Y~ Waste Water Treatment PI . (·(7 years ), _P umber, Water and Sewer ('J 9 years), ( former Utility Systems 
Repairer/Operator (retired; worked 30 ars») (8) er Plumber (retired; 

. worked 37 years)~ (9 . ~. (26 years). (10) David Colby~ former 
P years 11)_z, 
(1 er Plumber (retired; worked 25 I 

III for waste water treatment 
certin'~d at ievel 

A. 

I In order to interviews with the indi ..... lduals who have retired from 
attorney Joan at Miller, & Autef, 1019 Blvd. Suite 204, Fircrest, U.J,.",h~1r"'rl'/"'" 

telephone number (253)565-5019, f:ax number (253)564-5007. 
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National Pollutant Discharge Eiimina1 iDn System (NPDES) pennit. According to the 
whistleblowers 7 the plant releases up to 55 pounds of oil into the waters of the Puget Sound every 
day. l'ne Clean Water Act prohibits discharging oil or hazardous substances into navigable 
waters at quantities '"the discharge of which may be harmful to public health or welfare or L1e 
enviromnent of the United States~ including but not limited to fish, shellfish; Vlild1ife, and public 
and private property~ shorelines and beaches." See 33 U.S.C. § 1321(b)(4). According to 40 
CFR § I! 0.3, discharges of oil that the Environmental Protection Agency (EPA) ha.ct determined 
to be "harmful to the public health or ··.velfare or the envirorunentH include those that violate 
applicable water quality standards or those that "cause a film or sheen upon or discoloration of 
the surface of the water Of adjoining s;'lorelines ... t, The whistleblowers state that lab tests have 
repeatedly demonstrated that the level.; of oil and other contaminants in the effiuent2 water 
exceed the limits established by the pl:mt's NPDES penuit., and they also assert that they have 
frequently observed an oily sheen on 6e effluent water. 

The wrustleblowers advise thal the presence of excess oil in the water clogs the 
machinery, and thereby renders the plnnt less efficient and decreases its ability to successfully 
remove other contaminants from the v, ater, such as salmonella, E. coli~ and other strains of 
bacteriay fungi, and other pathogens. "i"hey further explain that the oil and other contaminants 
that are released from the plant have a detrimental impact upon the entire ecosystem ofPuget 
Sound. Puget Sound harbors a wide alfay of marine Hfe, including salmon,. shellfish, seabirds, 
and sea otters, the viability of which is threatened by pollutants from the waste water treatment 
plant. The pollutants from the plant aha affect the safety of the human food supply,. as large 
quantities of seafood are harvested fro:n Puget Sound for human consumption. 

The whistle blowers also allege that excessive amounts of oil have accumulated in the 
plant's sludge, the biosolids that settle out of the influent water. They explain that, after 
settling, the sludge remains in the plan:'s digesters, where it is treated and broken dovvn by 
microorganisms. After being treated iJl the digesters for several months, the sludge is then stored 
in the plant's drying beds. urytil it is eventually removed to be used as fertilizer throughout the 
base. According to the whistleblowers, government contra.ctor Alkai, who was retained to 
transfer sludge from the to th~ drying beds, tested the reported that the oil 
content was The 

the 

"Effluent" refers to the water that the waste water treatmc:nt 
tre1'1tcd. 

rdeases into Puget Sound after it has 
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influent) waste that enters the waste \\ ater treatment plant.4 Next, the whistleblowers advise that, 
pursuant to 40 C.F.R. Part 403 and Vl,lshington State's Dangerous Waste Regulations Chapter 
173-303 WAC, the plant is supposed 10 have a pre-treatment facility in place for removing oil 
from the influent before it reaches the plant; however, the :plant currently does not pre-treat the 
influent water. They further maintain that the type of oil the waste water treatment plant 
purchases to lubricate the digester gas compressors emulsifies easily, thereby clogging the 
system. The operators have repeateill:-' asked management to procure a non~ernulsifying oil for 
the compressors in order to minimize ~ontamination; however, management has refused to do so. 
The whistleblowers also state that the ,)il/water separators at the plant are not maintained 
properly, and, as a result., the separators are unable to adequately remove oil from the influent 
water. In addition, the whistleblowers assert that they repeatedly asked management to purchase 
polymers to help break.doVJn the oil; rowever, management refused .to purchase them. 

B. Failure to Maintain Equipment 

Next. the whlstleblowers state rhat the plant's inability to adequately process the 
incoming oil is caused in part by the ffict that the plant's equipment is old and in poor condition. 
The whistleblowers contend that much of the equipment at the plant shouJd be replaced, 
including the primary sludge pumps, tlle effluent pumps, the nonpotable pwnps, the chlorination 
pumps, the headworks screens, and the grit collector. In addition) the operators maintain that 
they do not have many ofllie tooLs necessary for repairing and maintaining the plant's 
equipment, including vvrenches and chain saws. On numerous occasions, they asked_ 
Plant -Supervisor, to procure necesMmaintenance tools, yet he refused to do so. The 
whistleblowers further assert that also refuses to procure replacement parts for pumps 

,and other equipment, and, 9..S a result, t e plant currently does not have any rcplacePlent parts in 
stock. 

The whistleblowers further ad ... ise that the situation worsens during the winter 
season, when the waste water treatment plant is overburdened by inc9ming rainwater. 
According to the whistle blowers, as a Class n facility, the waste water treatment plant is only 
authorized to treat up to 7.6 million garlons of water Nevertheless, the 

last the flow r>"""I"'~I"·ttv 
it For 9. 
level of 11 million "" .... L."" ....... 

conhutHng raw sewage and rom:aminants. flows into the 

In order to this hl<rTIrIH5'lT" MT"r.hip"1"'r'\ tbe whistleb!owers recommend that the base institute an oil 'FfII'rvr.t,"O' 

program and educate its on the pror'er methods for and of oiL 
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c. FaiJure to Properly Test and Monitor \Vater 

The whistleblowers state that tile foregoing problems are compounded by the fact that 
the plant managers do not conduct mandatory testing of L.'1e water at the plant and are not 
properly recording test results. They maintai~esting and reporting of test results 
would facilitate remediation of the situation, __ advises that, among other routine 
tests, the planfs NPDES pennit requires the plant to test the level of oil and grease in the 
effluent every six months, and whene'l. er an operator requests additional testing. The operators 
assert that they frequently request additional testing, yet management refuses to comply with 
these requests. The plant's NPDES permit also requires the plant to record the levels of any 
toxic pollutant found in the water or in the biosolid sludge on the monthly Discharge Monitoring 
Report (DMR)t which is submitted to rhe EPA, yet the whistleblowers allege that this is not 
occtL."1'ing. LastlYI when the Fort Lewis Enviromnental Departnlent conducts iab tests~ it fails to 
report the test results to the operators (It the lab technician, even though the operators and lab 
technician have specifically requested the information on multiple occasions. The 
whistleblowers state that the NPDES pennit requires that test results be reported to the operators~ 
to enable the operators to make necessary adjustments in treatment,. such as det.ermining the 
correct amount of chemicals to add to rhe water. 

D. Gross Mismanagement by Plant Supervisor 

In addition, the whlstleblowers allege that __ is not qualified to be plant 
supervisor. Pursuant to State of Washmgton credentialing requirements, the waste water 
treatment plant is classified as a grade n plant; therefore, the Plant_rviso is required to 
possess a level III certification. According to the whistleblowers, nIy possesses a 
level II certification. 

1he whistleblowers report that Mr. Long frequently requires operators to abandon the 
'vvaste water treatment plant in order to perform ~r locations on the base. As a res.ult, 
the pI .' often left unattended. For example, _alleges that, at 9:00 pm on March 
2 d him to leave the plant in order to clean a sewer elsewhere on base. 

hours the sewer, to at 
he states that 
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example, .-g frequently assigns the plant staff to perform dangerous work at the outfaHs; 
however, hehaShot provided them wi lh critical confined space entry training. They also 
contend that Mr. Long often fails to notify plant employees when contractors perform 
maintenance work on gas lines, It is critical that employees be infonned whenever flammable 
gas is present in the building, so that they will refrain from using welding tools or perfonning 
other types of work that could create sparks to ignite the gas and cause an explosion. Mr. Long 
also fails to hold monthly safety meeti ngs, in vioLation of Occupational Safety and Health 
Administration requirements and the plant's Standard Operating Procedures. 

@j008/00B 

~her reported that, since 2005, the lid on digester number two has been 
crackedt aHo"\ving toxic sewer gas to c.mtinually leak from the digester. advised that an 
~xhaust f~he gas into the gas compressor rOOID, where the operators are ~xposed to 
the gas. _stated that operators enter the gas compressor room at least tWJce a day 
to perform maintenance, and they generally stay in the room at least five or ten minutes each 
time. The whistleblowers report that, itS a result of inhaling the gas, they often experience 
dizziness, headaches t and lightheadedness. and they believe that iong-tenn exposure to the gas 
may potentially cause penn anent darnnge to the nervous system. 

• .... .•• I .• _ e aforementioned Finally) the 
problems end viol . 
however, neither 

1 isor oject Manager; 
have taken adequate corrective action. 

Copies of documents submitted by the wrustleblowers in support of their allegations are 
enclosed. 

III. ='--'" .... .ILi COUNSEL'S FINDINGS 

Given the whistle blowers , apP_lfent expertise regarding the matters they have disclosed, 
the detail they have provided, and theil first~hand knowledge of many of the incidents they have 
described, I have concluded that there .s a substantia.l likelihood that the information the 
u1..,"c<f-I .. ..,d,..,'\ar""' ... ' ..... ' ... """"trt"'.r1 to ose violations of laws and ".""" ... ,1".1-1 

to 





IMLA 

REPLY TO 

ATIENTION OF 

DEPARTMENT 
us ARMY INSTALLATION MANAGEMENT COMMAND 

2511 JEFFERSON DAVIS HIGHWAY 
ARLINGTON, VA 22202-3926 

JUN 0 6' 2007 

MEMORANDUM FOR Assistant to the Deputy Director, Installation 
Management Command (IMCOM), West Region, (Northwest Office), IMWE-ZA, 1 Rock 
(sland Arsenal, Rock Island, IL 61299-6200 

SUBJECT: Appointment as AR1S-6 Investigating Officer 

1. I am apPOinting you as an investigating officer to conduct an informal investigation 
under the provisions of Army Regulation 15-6 (Procedures for Investigating Officers and 
Boards of Officers) into "whistleblower' allegations of mismanagement and misconduct 
related to the- Ft. Lewis wastewater treatment plant made by twelve current and former 
employees of Ft. Lewis, Public Works. The purpose of your investigation to determine 
the validity of the whistleblowers allegations and make findings concerning whether any 
wrongdoing has occurred, and if so, by whom, and whether adequate policies and 
procedures are in place to preclude recurrence of any improprieties, irregularities, or 
misconduct disclosed during your inquiry. 

2. I have enclosed the ten (10) page referral from the Army Office of General Counsel . 
(OGe) dated 30 May 2007, which contains the 24 May 2007 referral memorandum from 
the Office of Special Counsel (OSC) and OSC's Report of Disclosures Referred for 
Investigation. Section II of the Report of Disclosures Referred for Investigation contains 
specifics as to the allegations as well as the names of the whistieblowers. In addition, 
OGe has the whistleblowers' original correspondence to OSC which included 

of supporting allegations. Once a 
a will to 

, If you need to question a contractor Orrll'H,"/QCH you must coordinate with the 
and Contracting Officer to arrange the interview with that person. 



IMLA 
SUBJECT: 'Appointment as 5-6 Investigating Officer 

b. whether plant management fails to properly maintain and replace plant 
equipment, and does not take adequate measures to protect employees against 
occupational health and safety risks; and 

C. whether there is gross mismanagement on the part of the Plant Supervisor, in that 
he is not qualified to be plant supervisor because he does not possess the appropriate 
Level III certification, among other things. 

4. Your report will summarize all relevant statements and make specific findings and 
recommendations. If you discover conflicting evidence, you will resolve the conflicts by 
saying what you believe and why. Cite the statements that support your findings and 
recommendations. Submit your findings and recommendations on DA Form 1574 to 
COL Christopher G. Essig, Chief of Staff, IMCOM HO, by close of business 

Because the allegations were made to the OSC pursuant to 5 USC § 1213, you will 
also need to complete a draft OSC Report to be signed by the Assistant Secretary of 
the Army (Manpower and Reserve Affairs). ,Your informal 15-6 investigation will be an 
attachment to the OSC Report. If you multiple attachments please index and tab 
them. The OSC Report must contain the following: 

a. Summary of the information with respect to which the investigation was initiated; 

b. Description of the conduct of the investigation; 

c. Summary of any evidence obtained from investigation; 

or or 

2 



IMLA 
SUBJECT: Appointment as AR15-6 Investigating Officer by OGC and OSC 

6. OGe has given us a deadline of 29 June 2007 by which to submit the draft OSC 
Report. Because this deadline is driven by statue, any extensions must be approved 
by OGe and OSC. As such, if a situation develops which will require an extension, you 
must notify me immediately so that we can alert OGC. Any request for an extension 
must include a detailed reason why the 29 June deadline cannot be met. 

7. Your primary legal advisor is 
assist you in drafting the OSC 
richard.prins @ us.army.mil. 

8. The investigation and reports are the primary duties of the apPointed officials until 
these duties are complete. 

Encls 
. as 

3 
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REPLY TO 
ATTENTION OF 

Ms. Catherine .LA. Mctv1ullen 
Chief, Disclosure Unit 

DEPARTMENT OF THE ARMY 
OFFICE OF THE GENERAL COUNSEL 

104 ARMY PENTAGON, 
\!'JASHltiGTON, DC 20310-0104 

July 23, 2007 

U.S. Office of Special Counsel 
1730 M Street, N.W., Suite 300 
Washington, D.C. 20036-4505 

Dear Ms. McMullen: 

Re: Fort Lewis Public Works, Fort Lewis, 
Washington (OSC File Numbers DI-07-1058 
through DI-07-1070) 

By correspondence dated May 24, 2007, the Office of Special Counsel forwarded 
to the Secretary of the Army requesting an investigation into allegations affecting the 
Department of the Army at one of its sites, Public Works, Fort Lewis, Washington. I 
respectfully submit the following status report for the above captioned case and request 
that you grant an extension of time to file the Department of the Army's report required 
by 5 USC § 1213 for this Office of Special Counsel (OSC) case. OSC determined that 
there was substantial likelihood that information provided by 12 current and former 
employees of the Department of the Army, Public Works, Fort Lewis, Washington, 
reflected that the Fort Lewis Waste Water Treatment Plant (WWTP) is discharging 
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receipt of the report of investigation draft report from·the I~v1ca:rv1 aSJA. To date, 
the following actions have been taken: 

OGC referred the subject case to IMCOM because the Fort Lewis WWTP falls 
under the Fort Lewis Garrison Commander, who in turn falls under IMCOM. On June 6, 
2007, Mr. Philip Sakowitz, Executive Director, IMCOM appointed Mr. Thomas Hodgini, 
Assistant to the Deputy Director, IMCOM West Region, as an investigating officer (10) 
under provisions of AR 15-6, Procedures for Investigating Officers and Board of 
Officers, with a mandate to investigate the allegations forwarded by OSC. OGC initially 
requested that the IMeOM investigation and draft report ,be forwarded to OGe no later 
than June 29, 2007. 

I immediately began this process even though the original package mailed by 
OSC to the Department of the Army had not been received by the Department of the 
Army. I did not want to delay the initiation of the Army investigation until receipt of the 
seventy-five pages of attachments. I advised the IMCOM OSJA to proceed with Mr. 
Hodgini's investigation pending receipt of these documents and they proceeded 
accordingly, under the circumstances. you recall, OGe had advised you about this 
issue immediately after receiving a copy of the OSC correspondence that did not contain 
the relevant attachments that were to accompany the may 24, 2007 OSC correspondence. 
We mutually agreed to wait a reasonable amount of time to see if the documents could be 
found/located. Not wanting to wait any longer, on June 8, 2007, OGC personally received 
a copy of those documents from your office which were then immediately forwarded to 
IMCOM. The IMCOM Investigating Officer, Mr. Hodgini, .did not receive these 
attachments until June 13,2007. Mr. Hodgini worked diligently but carefully to complete 
his investigation and prepare his investigative report. 

As reflected in the two attachments, the IMCOM OSJA requested additional time 
to continue with the investigation, the investigative report, then prepare the 

compliance with 5 use 1213. 25,2007, to the 
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action or be able to submit the final Department of the Army report to the Special 
CounseL 

I appreciate your assistance in considering the extension request. To advise me if 
this extension will be granted, you can reach me at 703-614-3500. 

Enclosure 

3 



IMLA 

OF THE ARMY 
US .AJ:tWY JNSTALLA nON MANAGEMENT COMMAND 

2511 JEFFERSON DAVIS HIGHWAY 
ARLINGTON, VA 22202-392~ 

June 2007 

MEMORANDUM 
Counsel (Human Resources), Department of 

Associate Deputy General 
Army, Office of the General Counsel 

Request for extension of time - Lewis Public Works Whistleblower 
Investigation (OSC 01-07-1058 through 01-07-1070) 

1. On 30 May 2007, you forwarded for action a 24 May 2007 letter for the Office of the 
Special Counsel (OSC). requesting an investigation and §1213 Report concerning 
allegations of impropriety by the Ft. Lewis Public Works. You gave us suspense of 29 
June 2007 to provide your office with a copy of the investigation the draft § 1213 
Report. Due to the complex nature of this investigation and the voluminous technical 
documents that must be reviewed, we must request an extension of time until 20 July 
2007 in which to submit our Report of Investigation and the draft §1213 Report to your 
office. This three week extension is necessary for the reasons set forth below. 

On 6 June 2007 formally appointed a the Investigating 
Officer and ordered to conduct an informal AR 1 Investigation into the 
whistleblower's allegations and prepare a draft § 1213 Report. During the week of 
June, hed applicable laws regulations, gathered preliminary 
docu rdinated with sl:lbject the week of 11 5 
June, visited Lewis where he interviewed and documented statements 
from gathered additional documents. Moreover, 
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US A.~MY INST ALLA nON MANAGEMENT COMMA_~D 

2511 JEFFERSON DAVIS HIGHWAY 
ARLINGTON. VA 22202·3926 . 

20 July 2007 

Department of the Army, Office of the General Counsel 

Request for extension of time - Lewis Public Works Whistleblower 
Investigation (OSC 01-07-1058 through 01-07-1070) 

1. On 30 May 2007 J you forwarded for action a 24 May 2007 letter for the Office of 
Special Counsel (OSC), requesting an investigation and §1213 Report concerning 
allegations of impropriety by the Lewis Public Works. You gave us a suspense of 
June 2007 to provide your office with a copy of the investigation the draft §1 3 
Report. This would have allowed you to submit the required report to OSC within the 60 
day statutory deadline. 

2. to the complex nature of this investigation and the voluminous technical 
documents that must be reviewed, we alerted you on 21 June 2007, that the 
investigating officer (lO) would need additional time to complete investigation. At 
that time, we were granted an internal extension time until 20 July in which 
submit our Report of Investigation (ROI) and the draft §.1 3 Report to your office. You 
indicated that at the appropriate time, you would request a sixty-day extension 

c-I'"\L:A,...'T'II'" reasons extension is are below. 
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take about two weeks. As such, a sixty-day extension will necessary in order to 
comply with the statutory deadline. 

5. I appreciate your consideration in this matter. 
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REPLY TO 
ATIENTION OF 

Ms. Catherine A. McMullen 
Chief, Disclosure Unit 

DEPARTMENT OF THE ARMY 
OFFICE OF THE GENERAL COUNSEL 

104 ARMY PENTAGON 
WASHINGTON? DC 20310-0104 

September 20, 2007 

U.S. Office of Special Counsel 
1730 M Street, N .W., Suite 300 
Washington, D.C. 20036-4505 

Dear Ms. McMullen: 

Re: Fort Lewis Public Works, Fort Lewis, 
Washington (OSC File Numbers DI-07-1058 
through DI-07-1070) 

By correspondence dated May 24, 2007, the Office of Special Counsel forwarded 
to the Secretary of the Army requesting an investigation into allegations affecting the 
Department of the Army at one of its sites, Public Works, Fort Lewis, Washington. I 
respectfully submit the following status report for the above captioned case and request 
that you grant an extension of time to file the Department of the Army's report required 
by 5 USC § 1213 for this Office of Special Counsel (OSC) case. OSC determined that 
there was substantial likelihood that information provided by 12 current and former 
employees of the Department of the Army, Public Works, Fort Lewis, Washington, 

(WWTP) is Olscna!f;:!.1D 
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OSC 

u.u ... ,,~u.\".I.VJ.J." are to prepare a draft 
as required by 5 USC § 1213 for the above 

case. This for a.il extension is made pending the 
report of investigation and the IMCOM 

the following actions have been taken: 

~"',,{TPC'n,rr~T'1-nrr officer (10) 
provIsIons 1 Procedures for Investigating Officers and Board of 

Officers, with a mandate to investigate the allegations forwarded by OSC. OGC initially 
requested that the IMCOM investigation and draft report forwarded to OGC no later 
than 29,2007. 

I immediately this process even though original package mailed by 
to Department Army had not by Department of the 

Army. I did not want to delay the initiation of the investigation until receipt of the 
_ - ve pages attachments. I advised IMCOM to with Mr. 

.... investigation pending receipt of these documents and they proceeded 
accordingly, under the circumstances. As you recall, had advised you about this 
issue immediately a copy did not contain 
the relevant attachments that were to accompany 
We mutually to wait a amount 

·n:ra,n't' ..... rr to 
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Wnen the OGe reviewed ThrfCOlv1' s draft report, were a nUlTlber of issues 
that still needed to be further developed. In addition, given the highly complex and 
technical nature of operating a waste water treatment plant, it was of particular to the 
OGC that the report be written in a manner that would best facilitate a thorough 
understanding of the nature of the allegations as well as the evidence and testimony 
gathered during the agency investigation in order to more clearly understand the facts and 
circumstances associated with the allegations and their significance. The OGC forwarded 
additional lines of inquiry as well as clarification to be undertaken. 

As a result, when IMeOM and the Investigating Officer provided supplemental 
information to satisfy the OGC's concerns, it was insufficient. Again, the OGC requested 
that they undertake additional efforts to satisfy these concerns and incorporate them into 
the final work product. Those efforts are currently underway. This request for an 
extension of time will allow the Army to complete its investigation, incorporate that 
additional information into the draft final report and then complete the review and 
staffing process so that the final Army report can be forwarded to the ose in satisfaction 
of the 5 USC §1213 requirements. 

Should you grant this extension, please advise me as to the length of the 
extension. Within that allotted time, I will either provide you another statUs update on this 
pending action or be able to submit the final Department of the Army report to the 
Special Counsel. 

I appreciate your assistance considering the extension request. To advise me 
this extension will be granted, you can reach me at 
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DEPARTMENT OFTHE ARMY 
OFFICE OFTHE GENERAL COUNSEL 

Ms. Catherine A. McMullen 
Chief, Disclosure Unit 
U.S. Office of Special Counsel 
1730 M Street, N.W., Suite 300 
Washington, D.C. 20036-4505 

Dear Ms. McMullen: 

104 ARMY PENTAGON . 
V'IASHINGTON DC 20310-0104 

November 23,2007 

Re: Fort Lewis Public Works, Fort Lewis, 
Washington (OSC File Numbers DI-07-1058 
through DI-07-1070) 

By correspondence dated May 24, 2007, the Office of Special Counsel forwarded 
to the Secretary of the Army requesting an investigation into allegations affecting the 
Department of the Army at one of its sites, Public Works, Fort Lewis, Washington. I 
respectfully submit the following status report for the above captioned case and request 
that you grant an extension of time to file the Department of the Army's report required 
by 5 USC §1213 for this Office of Special Counsel (OSC) case. OSC determined that 
there was substantial likelihood that information provided by 12 current and former 
employees of the Department of the Army, Public Works, Fort Lewis, Washington, 
reflected that the Fort Waste Water Treatment Plant (WWTP) is ...... "'uv ............. h'L ..... h 
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On May 30, 2007, I forwarded to 
n [ . 1_ I, Office of the Staff ge Advocate 
correspondence for appropriate action. I requested that the IMCOM OSJA take 
appropriate action, ensure that the allegations are investigated, and to prepare a draft 
report of findings for submission to OSC as required by 5 USC § 1213 for the above 
captioned OSC case. This request for an extension is being made pending the OGC 
receipt of the report of investigation and draft report from the IMCOM OSJA. To date, 
the following actions have been ta...lcen: 

OGe referred the subj ect case to 1M eo M because the Fort Lewis WWTP falls 
under the Fort Lewis Garrison Commander, who in tum falls under IMCOM. On June 6, 
2007, Executive Director, IMCOM appointed Mr. Thomas Hodgini, 
Assistant to the Deputy Director, IMCOM West Region, as an investigating officer (10) 
under provisions of AR 15-6, Procedures for Investigating Officers and Board of 
Officers, with a mandate to investigate the allegations forwarded by ose. OGe initially 
requested that the IMCOM investigation and draft report be forwarded to OGC no later 
than June 29, 2007. 

1 immediately began this process even though the original package mailed by 
ose to the Department of the Army had not been received by the Department of the 
Army. I did not want to delay the initiation of the Army investigation until receipt of the 
seventy-five pages of attachments. I advised the IMCOM OSJA to proceed with N'1r. 
_nvestigation pending receipt of these documents and they proceeded 
accordingly, under the circumstances. As you recall, OGC had advised you about this 
issue immediately after receiving a copy of the OSC correspondence that did not contain 
the relevant attachments that were to accompany the may 24, 2007 OSC correspondence. 
We mutually agreed to wait a reasonable amount of time to see if the documents could be 
found/located. Not wanting to wait any longer, on June 8,2007, OGC personally received 
a copy of those documents from your office which were then immediately forwarded to 

not these 
to 
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When the OGC reviewed IMCOM's draft report, there were a number of issues 
that still needed to be further developed. In addition, given the highly complex and 
tec1:ulical nature of operating a \vaste \vater treatment pla..l1t, it was of particular to the 
OGC that the report be written in a manner that would best facilitate a thorough 
understanding of the nature of the allegations as well as the evidence and testimony 
gathered during the agency investigation in order to more clearly understand the facts and 
circumstances associated with the allegations and their significance. The OGe forwarded 
additional lines of inquirj as well as clarification to be undertaken. 

As a result, when IMCOM and the Investigating Officer provided supplemental 
information to satisfy the OGC's concerns, it was insufficient. Again, the OGe requested 
that they undertake additional efforts to satisfy these concerns and incorporate them into 
the final work product. A supplemental investigation was recently completed and its 
results are currently being incorporated into the draft report by IMCOM and the Army 
Environmental Center. When staffing of this draft report is complete, it will be forwarded 
to OGC for further staffing and review in order to prepare the final Army report for 
forwarding to the OSC. This request for an extension of time will allow the Army to 
incorporate that additional information into the draft final report and then complete the 
review and staffing process so that the final Army report can be forwarded to the ose in 
satisfaction of the 5 USC § 1213 requirements. 

Should you grant this extension, please advise me as to the length of the 
extension. Within that allotted time, I will either provide you another status update on this 
pending action or be able to submit the final Department of the Army report to the 
Special CounseL 

I appreciate your assistance in considering the ..." .. ,.~~~ request. To advise me if 
this extension will be granted, you can reach me at 
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Ms. Catherine McMullen 
Disclosure Unit 

DEPARTMENT OFTHE ARMY 
OFFICE OF THE GENERAL COUNSEL 

104 ARMY PENTAGON 
WASHINGTON DC 20310-0104 

2008 

U.S. Office Counsel 
1730 M Street, N.W., Suite 300 

20036-4505 

Re: Public Works, 
Washington (OSC 

070) 

Dear Ms. McMullen: 

correspondence dated 
to the Secretary of the Army """""'·"""'~"''''',1fT 

l"" ..... ,.,..-i-?"¥'\D? ... + of the 
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On Ma-y 30,2007, I forwarded to 
ffice of the S 

correspondence for action. I requested that the IMCOM 
appropriate action, ensure that the allegations are investigated, and to prepare a draft 
report findings for submission to OSC as required by 5 § 1213 for the above 
captioned OSC case. This request for an extension is being made pending the OGC 
receipt of the report of investigation and draft report from the IMCOM OSJA. To date, 
the following actions have been taken: 

OGC referred the subject case to IMCOM because the Fort Lewis WWTP falls 
under the Fort Lewis Garrison Commander, who in tum falls under 
2007, Mr. Philip Sakowitz, Executive Director, IMCOM appointed 
Assistant to the Deputy Director, Il'vfCOM West Region, as an investigating A'f""-N,...o..­

under provisions of AR 15-6, Procedures for Investigating Officers and Board of 
Officers, with a mandate to investigate the allegations forwarded by OSC. OGC initially 
requested that the IMCOM investigation and draft report be forwarded to OGC no later 
than June 29,2007. 

I immediately began this process even though the original package mailed by 
OSC to the Department of the Army had not been received by the Department of the 
Army. I did not want to delay the initiation of the Army investigation until receipt of the 
seventy-five pages of attachments. I advised the IMCOM aSJA to proceed with Mr. 
_ investigation pending receipt of these documents and they proceeded 
accordingly, under the circumstances. As you recall, aGC had advised you about this 
issue immediately after receiving a copy of the OSC correspondence that did not contain 
the relevant attachments that were to accompany the may 24, 2007 asc correspondence. 
We mutually agreed to wait a reasonable amount of time to see if the documents could be 
found/located. Not wanting to wait any longer, on June 8, 2007, aGC personally received 

of those from your office then immediately forwarded to 
not 
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When the OGe reviewed !MCOM's draft report, there were a number of issues 
that still needed to be further developed. In addition, given the highly complex and 
tecp.nical nature of operating a waste water treatment plant, it was of particular to the 
OGC that the report be written in a manner that would best facilitate a thorough 
understanding of the nature of the allegations as well as the evidence and testimony 
gathered during the agency investigation in order to more clearly understand the facts and 
circumstances associated with the allegations and their significance. The OGe forwarded 
additional lines of inquiry as well as clarification to be undertaken. 

As a result, when IMCOM and the Investigating Officer provided supplemental 
infonnation to satisfy the OGC's concerns, it was insufficient. Again, the OGe requested 
that they undertake additional efforts to satisfy these concerns and incorporate them into 
the final work product. A supplemental investigation was recently completed, the original 
AR 15-6 report was revised, and its results were incorporated into the draft report by 
IMCOM and the Anny Environmental Center. IMCOM 'forwarded the supplemental AR 
15-6 report and the draft Army report in December 2007. Given the nature of the 
allegations, the exhibits that accompanied these documents are quite voluminous and 
technical. Unfortunately, this has made it difficult to completely review, analyze all of the 
submitted documents, and properly staff the work products within the OGC and the 
appropriate staff offices at the Department of the Anny level and complete this task with 
a goal of preparing the final Anny report that will be forwarded to the OSC within the 
given time limits of the current extension. Therefore, this request for an extension of time 
will allow the Army to accomplish the complete staffing and preparation of the Anny's 
final report that will be forwarded to the OSC in satisfaction of the 5 USC §1213 
requirements. 

Should you grant this extension, please advise me as to ~he length of the 
extension. Within that allotted time, I will either provide you another status update on this 
pending action or be able to submit the final Department of the Army report to the 

me 
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Ms. Catherine A. McMullen 
Chief, Disclosure Unit 

DEPARTMENT OFTHE ARMY 
OFFICE OFTHE GENERAL COUNSEL 

104 ARMY PENTAGON 
WASHINGTON DC 20310-0104 

March 28, 2008 

U.S. Office of Special Counsel 
1730 M Street, N.W., Suite 300 
Washington, D.C. 20036-4505 

Dear Ms. McMullen: 

Re: Fort Lewis Public Works, Fort Lewis, 
Washington (OSC File Numbers DI-07-1058 
through DI-07-1070) 

By correspondence dated May 24, 2007, the Office of Special Counsel forwarded 
to the Secretary of the Anny requesting an investigation into allegations affecting the 
Department of the Army at one of its sites, Public Works, Fort Lewis, Washington. I 
respectfully submit the following status report for the above captioned case and request 
that you grant an extension of time to file the Department of the Army's report required 
by 5 USC § 1213 for this Office of Special Counsel (OSC) case. OSC detennined that 
there was substantial likelihood that information provided by 12 current and former 
employees of the Department of the Army, Public Works, Fort Lewis, Washington, 

(WWTP) is , .. u.u,-, ... ,<OAoA. t-:."''''A.O 
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On May 30,2007, I forwarded to 
Office of the ge cate 

correspondence for appropriate action. I requested that the Th1COM 
appropriate action, ensure that the allegations are investigated,.and to a draft 
report of [mdings for submission to OSC as required by 5 USC § 1213 for the above 
captioned OSC case. This request for an extension is being made pending the aGe 
receipt of the report of investigation and draft report from the IMCOM OSJ A. To date, 
the following actions have been taken: 

referred the subject case to IMCOM because the Fort Lewis WWTP falls 
under the Fort Lewis Garrison . tum falls under . On June 6, 
2007, . ted 

as an investigating officer (10) 
er provisions of AR 15-6, Procedures for Investigating Officers and Board of 

Officers, with a mandate to investigate the allegations forwarded by OSC. OGe initially 
requested that the IMCOM investigation and draft report be forwarded to OGe no later 
than June 29, 2007. 

I immediately began this process even though the original package mailed by 
ose to the Department of the Army had not been received by the Department of the 
Anny. I did not want to delay the initiation of the Army investigation until receipt of the 
seventy-five pages of attachments. I advised the IMeOM OSJA to proceed with Mr. 

investigation pending receipt of these documents and they proceeded 
.......... "',...., .................. , ...... y, under the circumstances. As you recall, OGe had advised you about this 
issue immediately after receiving a copy of the OSC correspondence that did not contain 
the relevant attachments that were to accompany the may 24, 2007 ose correspondence. 
We mutually agreed to wait a reasonable amount of time to see if the documents could be 
foundJlocated. Not wanting to wait any longer, on June 8, 2007, aGe personally received 
a copy of those documents which were then to 

2 



When the 
that still needed to 

draft report, there were a L.L~A,.I..LV'''''.L 

"-'''dt1 ........... In addition, given the highly 
'-'OJ' .......... ' .............. a waste water treatment plant, it was 

As a result, when IMCOM Investigating Officer 
infolTIlation to satisfy the concerns, it was Again, 
that they undertake additional to satisfy these concerns incorporate them into 
the final work product. A supplemental investigation was completed and on 
November 7,2007. The original 1 was revised, a.l1d its 
incorporated into the draft report by IMCOM and the Army H'1'"\"71rn,n"n"lt:>nt 

IMCOM forwarded the 1 and the draft 
""""' ............. v..., ... 2007. 
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pending action or be able to submit the final Department of the Army report to the 
Special Counsel. 

I appreciate your assistance in considering the extension request. advise me if 
this extension will be granted, you can reach me at 

4 







DEPARTMENT OFTHE ARMY 
OFFICE OF THE GENERAL COUNSEL 

104 ARMY PENTAGON 

Ms. Catherine McMullen 
Chief, Disclosure Unit 
U.S. Office of Special Counsel 
1730 M Street, N.W., Suite 300 
VI asrington, 20036-4505 

Ms. 

By correspondence 
to the Secretary of the 

WASHINGTON DC 20310-0104 

23,2008 

Re: Fort Lewis Public Works, 
Washington File 
through 070) 

Department of the Army at one Public Works, 
respectfully submit the following status report for 

to 

Printed on R.ecycled Paper 

058 



SJA), the OSC 
take 

appropriate are and to prepare a draft 
report of as required by 5 USC § 1213 the above 
captioned case. This request for an extension is being made pending the OGC 
receipt the report of investigation and draft from the IMCOM To 
the following actions have been taken: 

case to IMCOM because the Fort Lewis WWTP falls 
6, 

appointed 
.11.1,_ as an investigating officer (10) 

under provisions of AR 15-6, Procedures for Investigating Officers and Board of 
Officers, with a mandate to investigate the allegations forwarded by OGC initially 
requested that the IMCOM investigation and report forwarded to OGe no later 
than 29, 2007. 

I immediately began this process even though the original package mailed by 
OSC to the Department of the Army had not received by the Department of the 
Army. I not want to delay the of Anny investigation until receipt 

five pages attachments. I advised 1M COM OSJA to proceed with Mr. 
investigation pending of these documents and they proceeded 

about 

2 
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that still needed to be further developed. In addition, given the highly complex and 
technical nature of operating a waste water treatment plant, it was of particular to the 
aGC that report be in a manner that would best facilitate a thorough 
understanding of the nature of the allegations as well as the evidence and testimony 
gathered during the agency investigation in order to more clearly understand the facts and 
circumstances associated with the allegations and their significance. The OGC forwarded 
additional lines of inquiry as well as clarification to be, undertaken. 

As a result, when IMCOM and the Investigating Officer provided supplemental 
information to satisfy the OGC's concerns, it was insufficient. Again, the OGC requested 
that they undertake additional efforts to satisfy these concerns and incorporate them into 
the final work product. A supplemental investigation was completed and approved on 
}-Jovember 7, 2007. original AR 15-6 report was revised, and its results were 
incorporated into the draft report by IMCOM and the Army Environmental Center. 
IMCOM forwarded the supplemental AR 15-6 report and the draft Army report in 
December 2007. 

Given the nature of the allegations, the exhibits that accompanied these 
documents are quite voluminous and technical. Unfortunately, this has made it difficult to 
completely review, analyze all of the submitted documents, and properly staff the work 
products within the OGC. The initial draft A.rmy § 1213 report has undergone extensive 
re-writes necessitated by the need to include the information gathered as a result of 
several and still on-going OGe requests for additional information to supplement the two 
Reports of Investigation that have already been prepared as part of the anticipated Anuy 
submission to OSC. Two extensive conference calls on February 11 and February 21, 
2008, were held with the Army team to discuss OGC concerns with the need for 
additional clarifying information and how to best capture it in the draft Army report. 
Further, continuous email discussions and follow-up actions have been occurring to 
ensure that requested infonnation is were 
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allegations has hampered our ability to prepare the final Anny report within the current 
suspense of May 27,2008. Further, additional time is needed to complete the staffing 
process within the Department before the final Army report that can be forwarded to the 
OSC. Therefore, this request for an extension of time .will allow the to accomplish 
the complete staffing and preparation of the Army's final report that will be forwarded to 
the OSC in satisfaction of the 5 USC § 1213 requirements. 

Should you grant this extension, please advise m.e as to the length of the 
extension. Within that allotted time, I will either provide you another status update on this 
pending action or be able to submit the final Department of the Anny report to the 
Special CounseL 

I appreciate your assistance in considering the extension request. To advise me if 
this extension will be granted, you can reach me at 

4 





Ms. Catherine A. McMullen 

McMullen: 

DEPARTMENT OFTHE ARMY 
OFFICE OFTHE GENERAL COUNSEL 

104 ARMY PENTAGON 
WASHINGTON DC 20310-0104 

July 2008 

Re: Lewis Public Works, Fort 
Washington (OSC Numbers DI-07-1058 
through 1070) 

By correspondence dated May 24,2007, the 
""", ... ",f-n, .... r of 

lA'1I"'\':l....n-nA,,,\'!- of the 
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reports (the 
......... "'.n-:.·,...""rl to respond to the 

as 

complexity and technical aspect of this information as well as the voluminous 
amount information has hampered our ability to ..... '1'";:>' ..... ':I1'.p 

final report the current of July 2008. Unfortunately, it has 
difficult to completely review, analyze all submitted documents and evidence, and 
properly staff the work products. facilitate this synthesis, extensive conference calls 
with the Army team were held on 11 and 21; A.pril 10; June 3, 16, 17, 19, 23, 
27,30; July 1,2008. Further, continuous discussions and follow-up actions 
have been occurring to ensure that the requested information is forthcoming and 
These changes are currently being incorporated into the draft report that is in 

final staffing within of the and completion. 
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Ms. Catherine McMullen 
Chief, Disclosure Unit 

DEPARTMENT OFTHE 
OFFICE OF THE GENERAL COUNSEL 

104 ARMY PENTAGON 
WASHINGTON DC 20310-0104 

September 25, 2008 

U.S. Office of Special Counsel 
1730 Street, N.W., Suite 300 
Washington, 20036-4505 

Dear Ms. McMullen: 

Re: Fort Lewis Public Works, Fort Lewis, 
Washington (OSC File Numbers DI-07-1058 
through 1070) 

correspondence dated May 24, 2007, the Office of Special Counsel forwarded 
to the Secretary of the Army requesting an investigation into allegations affecting the 
Departrnent of the Army at one of its sites, Public Works, Fort Lewis, Washington. I 
respectfully submit following status report for the above captioned case and request 
that you grant an extension of time to file Department of the Army's report required 
by 5 USC § 1213 for this Office of Special Counsel (OSC) case. determined 

was substantial likelihood that information 
the of the Public Works, 
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J.A,.B you are aV'lare, there have two investigative initial 
investigative report and a supplemental report) that have prepared to respond to the 
five referred dnift report has nn/;",rrrl"">.?"1'" l'jC'" ... ,r"-! 

UJ.,H.,,'::;",-,"'C1.VJ.J.u are tho~oughly ........... , ... ,,~Uv"'·~ 
'-'V''-'L .... ~.LU.,..., a waste water 

n' .... t-t-o ..... in.a manner that 
would best facilitate a thorough of the nature of the allegations as well as 
the evidence and testimony gathered during the agency investigation in order to more 
clearly understand the facts and circumstances associated'with the allegations and their 
significance. 

aGe '-'Y .... ....,LlL-VUl that the team (attorneys relevant in the 
covered subject matter, functional experts the investigative team) undertake 
additional lines of inquiry as well as clarification of particular matters to further develop 
the Army's report and incorporate them into the final work product for ose. To facilitate 
this synthesis, extensive conference calls with the Army team were held on February 11 
and ; April 10; June 3, 16, 17, 19,23, 30; and July 1, 2008. Further, continuous 
email discussions and follow-up actions during the ensuing months July, 
August, and to ensure that the information was 
helpful. 

At this point 
information into the 
the 

time, we are in the stages of incorporating all additional 
Army draft and completing all necessary staffing within 

Therefore, for an extension of time allow 
"' .............. u.J'h and preparation of s final report will be 

satisfaction of the 5 § requirements. 

ad vise me as to the of 
~v.aUJ'~~LuJlhthev~"vHuLv'H 
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From the U.S. Code Online via GPO Access 
[wais.access.gpo.gov] 
[Laws in effect as of January 3, 2005J 
[Document not ~ffected by Public Laws enacted between 

January 3, 2005 and October 30, 2006] 
[CITE: 33USC1251J 

TITLE 33--NAVIGATION AND NAVIGABLE WATERS 

CHAPTER 26--WATER POLLUTION PREVENTION AND CONTROL 

SUBCHAPTER I--RESEARCH AND RELATED PROGRAMS 

Sec. 1251. Congressional declaration of goals and policy 

(a) Restoration and maintenance of chemical, physical and biological 
integrity of Nation's waters; national goals for achievement of 
objective 

The objective of this chapter is to restore and maintain the 
chemical, physical, and biological integrity of the Nation's waters. In 
order to achieve this objective it is hereby declared that, consistent 
with the provisions of this 

(b) 

(1) it is the national goal that the discharge of 
into the navigable waters be eliminated by 1985; 

(2) it is the national goal that wherever attainable, an interim 
of water quality which for the protection and 

ion of fish, shellfish, and wildlife and provides for 
recreation in and on the water be achieved by July I, 1983; 

(3) it is the national icy that the discharge of toxic 
pollutants in toxic amounts be prohibited; 

(4) it is the national pol that Federal financial assistance 
be provided to construct owned waste treatment works; 

(5) it is the national policy that areawide waste treatment 
management processes be developed and implemented to assure 

e control of sources of in each State; 
(6) it s the national icy 

demonstration effort be made to to 

ion 
ibilities and 

program 
programs under sections 

waters, 

further the icy of the s to 
of this title. It is 

and aid research relat 
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to the prevention, reduction, and elimination of pollution and to 
provide Federal technical services and financial aid to State and 
interstate agencies and municipalities in connection with the 
prevention, reduction, and elimination of pollution. 

(c) Congressional policy toward Presidential activities with foreign 
countries 

It is further the policy of Congress that the President, act 
through the Secretary of State and such national and international 
organizations as he determines appropriate, shall take such action as 
may be necessary to insure that to the fullest extent possible all 
foreign countries shall take meaningful action for the prevention, 
reduction, and elimination of pollution in their waters and in 
international waters and for the achievement of goals regarding the 
elimination of discharge of pollutants and the improvement of water 
quality to at least the same extent as the United States does under its 
laws. 

(d) Administrator of Environmental Protection Agency to administer 
chapter 

Except as otherwise express provided in this chapter, the 
Administrator of the Environmental Protection Agency (hereinafter in 
this chapter called "Administrator' ') shall administer this chapter. 

(e) Public participation in development, revision, and enforcement of 
any regulation, etc. 

Public participation in the development, revision, and enforcement 
of any regulation, standard, effluent limitation, plan, or program 
established by the Administrator or any State under this chapter shall 
be provided for, encouraged, and assisted by the Administrator and the 
States. The Administrator, in cooperation with the States, shall develop 
and ations specifying minimum guidelines for 
parti on in such processes. 

(f) Procedures utilized for 

(g) Authority of 

(June 0, 1948, ch. 7 8, I, Sec. 10 r added Pub. . 92 500, 
Sec. 2, Oct. 18,1972,86 Stat. 816; amended Pub. L. 95-217, Secs. (a), 
26 (b) f De c . 27, 1977 f 91 S t at. 1567 r 1575; Pub. L. 100 - 4, tit 1 e I I I r 
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Sec. 316(b), Feb. 4, 1987, 101 Stat. 60.) 

Amendments 

1987---Subsec. (a) (7). Pub. L. 100-4 added par. (7). 
1977--Subsec. (b). Pub. L. 95-217, Sec. 26(b), inserted provisions 

express Congressional policy that the States manage the construction 
grant program under this chapter and ement the permit program under 
sections 1342 and 1344 of this title. 

Subsec. (g). Pub. L. 95-217 r Sec. 5 (a), added subsec. (g). 

Short Title of 2002 Amendment 

Pub. L. 107-303, Sec. l(a) f Nov. 27, 2002, 116 Stat. 2355, 
that: "This Act [enacting section 1271a of this title, amending 
sections 1254, 1266; 1268; 1270, 1285, 1290, 1324, 1329, 1330, and 1375 
of this title, enacting provisions set out as notes under this section, 
section 1254 of this title, and section 1113 of Title 31, Money and 
Finance, and repealing provisions set out as a note under section 50 of 
Title 20, Education] may be cited as the 'Great Lakes and Lake 
Act of 2002'. " 

Pub. L. 107-303, title I, Sec. 101, Nov. 27,2002,116 Stat. 2355, 
provided that: "This title [ section 1271a of this title and 
amending section 1268 of this title] may be cited as the 'Great Lakes 
Legacy Act of 2002'." 

Pub. L. 107-303, title II, Sec. 201, Nov. 27, 2002, 116 Stat. 2358 
provided that: "This title [amending section 1270 of this title] may be 
cited as the 'Daniel Patrick Lake Champlain Basin Program Act 
of 2002'." 

Short Title of 2000 Amendments 

Pub. L. 106-457, title II, Sec. 201, Nov. 7, 2000,114 Stat. 1967, 
that: "This title section 1267 of this title and 

a note under section 267 of this title] 
may be cited Restoration Act of 2000'. I v 

401 Nov. 7 2000, 114 97 , 
1 69 may 

be 

000 v • I ! 

Short Title of 9 4 Amendment 

Pub. L. 103-431, Sec. 1, Oct. 31,1994,108 Stat. 4396, 
that "This Act [ section 1311 of this title] may be cited as 
the 'Ocean Pollution Reduction Act'. I I 
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Short Title of 1990 Amendment 

Pub. L. 101-596, Sec. 1, Nov. 16, 1990, 104 Stat. 3000, provided 
that: "This Act [enact sections 1269 and 1270 of this title, 

sections 1268, 1324, and 1416 of this title, and enacting 
set out as notes under this section and section 1270 of this 

title] may be cited as the 'Great Lakes Critical Programs Act of 
1990' . ! I 

Pub. L. 101-596, title II, Sec. 201, Nov. 16, 1990, 104 Stat. 3004, 
ded that: "This part [probably means title, enacting section 1269 

of this title and amending section 1416 of this title] may be cited as 
the 'Long Island" Sound Improvement Act of 1990'. I I 

Pub. L. 101-596, title III, Sec. 301, Nov. 16, 1990, 104 Stat. 3006, 
provided that: "This title [ section 1270 of this title, 
amending section 1324 of this title, and enacting provisions set out as 
a note under section 1270 of this title] may be cited as the 'Lake 
Champlain Special Designation Act of 1990'." 

Short Title of 1988 Amendment 

Pub. L. 100-653, title X, Sec. 1001, Nov. 14, 1988, 102 Stat. 3835, 
that: "This title [ section 1330 of this title and 
provisions set out as notes under section 1330 of this t 

cited as the 'Massachusetts Protection Act of 1988'. I' 

Short Title of 1987 Amendment 

Section l(a) of Pub. L. 100-4 provided that: "This Act [ 
sections 1254a, 1267, 1268, 1281b, 1329, 1330, 1377, 1381 to 1387 rand 
1414a of this title, amending this section and sections 1254, 1256, 
1262, 1281, 1282 to 1285, 1287, 1288, 1291, 1311 to 1313, 1314, 1317 to 
1322, 1324, 1342, 1344, 1345, 1361, 1362, 365, 1369, 1375, and 1376 of 
this title, and enacting provisions set out as notes under this section, 
sections 1284, 1311 1317, 1319, 1330, 1342, 1345 1362, 1375, and 4 4a 
of this title, and section 962d-20 of Title 42, The Public Health and 
Welfare] may cited the 'Water Qual Act 0 1987'. I 

98 Amendment 

Short 

o Pub. 
sect ons 1281a, 1294 

and sections 12 
2 1, 1292, 1311, 

1342, 1344, 1345, 
enacting set 

. 9 
96, and 1297 of this title, 

2, 1254 to 1256, 1259, 1262, 1263 
314, 315, 1317 to 1319, 1321 to 

1362, 1364, 1375, and 1376 of this title, 
out as notes under this section and sections 

o 
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1284, 1286, 1314, 1321, 1342, 1344, and 1376 of this title, and 
sions set out as a note under this section] may be cited as the 

'Clean Water Act of 1977'. I I 

Short Title 

Section 1 of Pub. L. 92-500 that: "That this Act [enacting 
this err amending section 24 of Title 12, Banks and Banking, 
sections 633 and 636 of Title 15, Commerce and Trade, and section 711 of 
former Title 31, Money and Finance, and enacting provisions set out as 
notes under this section and sections 1281 and 1361 of this title] may 
be cited as the 'Federal Water Pollution Control Act Amendments of 
1972' . I , 

Section 519, formerly section 518, of Act June 30, 1948, ch. 758, 
title V, as added Oct. 18, 1972, Pub. L. 92-500, Sec. 2, 86 Stat. 896, 
and amended Dec. 27, 1977, Pub. L. 95-217, Sec. 2, 91 Stat. 1566, and 
renumbered Sec. 519, Feb. 4; 1987, Pub. L. 100~4r title V, Sec. 506, 101 
·Stat. 76, provided that: "This Act [this chapter] may be cited as the 
'Federal Water Pollution Control Act' (commonly referred to as the Clean 
Water Act). I' 

Provision 

Section 4 of Pub. L. 92-500 that: 
"(a) No suit, action, or other proceeding lawfully commenced by or 

the Administrator or any other officer or employee of the United 
States in his official capacity or in relation to the discharge of his 
official duties under the Federal Water Pollution Control Act as in 
effect immediately prior to the date of enactment of this Act [Oct. 18, 
1972] shall abate by reason of the taking effect of the amendment made 
by section 2 of this Act [which enacted this chapter]. The court may, on 
its own motion or that of any made at any time within twelve 
months after such effect, allow the same to be maintained or 

the Administrator or such officer or employee. 
"(b) All rules, , orders, determinations, contracts, 

certifications f or other actions 

y 

Federal Water Pollution 
the date of enactment 
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Section 512 of act June 30, 1948, ch. 758, title V, as added Oct. 
18, 1972, Pub. L. 92-500, Sec. 2, 86 Stat. 894, provided that: "If any 
provision of this Act [this chapter], or the application of any 
provision of this Act [this chapter] to any person or circumstance, is 
held invalid, the application of such provision to other persons or 
circumstances, and the remainder of this Act [this chapter], shall not 
be affected thereby.' , 

National Shellfish Indicator Program 

Pub. L. 102-567, title III, Sec. 308, Oct. 29, 1992, 106 Stat. 4286; 
as amended by Pub. L. 105-362, title II, Sec. 201(b), Nov. 10, 1998, 112 
Stat. 3282, provided that: 

"(a) Establishment of a Research Program.--The Secretary of 
Commerce, in cooperation with the Secretary of Health and Human Services 
and the Administrator of the Environmental Protection Agency, shall 
establish and 28uinister a national shellfish research program 
(hereafter in this section referred to as the 'Program') for the purpose 
of improving existing classification systems for shellfish growing 
waters using the latest technological advancements in microbiology and 
epidemiological methods. Within 12 months after the date of enactment of 
this Act [Oct. 29, 1992J, the Secretary of Commerce, in cooperation with 
the advisory committee established under subsection (b) and the 
Consortium, shall develop a comprehensive 5-year plan for the Program 
which shall at a minimum provide for--

., (1) an environmental assessment of commercial shellfish 
growing areas in the United States, including an evaluation of the 
relationships between indicators of fecal contamination and human 
enteric pathogens; 

., (2) the evaluation of such relationships with to 
potential health hazards associated with human consumption of 
shellfish; 

., (3) a comparison of the current microbiological methods used 
for evaluating indicator bacteria and human enteric pathogens in 
shellfish and shellfish growing waters with new technological 
methods des for this purpose; 

"(4) the evaluation of current and ected for human 
other human enteric 

studies to relate 

(2) The 
" (A) 

.. (B) review and or 
work ans and 

the purpose of the 

of 

"(C) review and comment on all subcontracts and s to be 
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awarded under the Program; 
"(D) receive and review progress reports from the Consortium 

and program subcontractors and grantees; and 
, '(E) provide such other advice on the Program as is 

appropriate. 
, '(3) The Corrumittee shall consist of at least ten members and shall 

include--
"(A) three members representing agencies having authority under 

State law to regulate the shellfish industry, of whom one shall 
represent each of the Atlantic, Pacific, and Gulf of Mexico 
shellfish regions; 

"(B) three members representing persons engaged in the 
shellfish industry in the Atlantic, Pacific, and Gulf of Mexico 
shellfish regions (who shall be appointed from among at 
least six recommendations by the industry members of the Interstate 
Shellfish Sanitation Conference Executive Board), of whom one shall 
represent the shellfish industry in each region; 

, '(C) three meIT~erSf of whom one shall represent each of the 
following Federal agencies: the National Oceanic and Atmospheric 
Administration, the Environmental Protection Agency, and the Food 
and Drug Administration; and 

, '(D) one member representing the Shellfish Institute of North 
America. 
, '(4) The Chairman of the Committee shall be selected from among the 

Committee members described in paragraph (3) (A) . 
"(5) The Committee shall establish and maintain a subcommittee of 

scientific experts to provide advice, assistance, and information 
relevant to research funded under the Program, except that no individual 
who is awarded, or whose application is being considered for, a grant or 
subcontract under the Program may serve on such subcommittee. The 
membership of the subcommittee shall, to the extent practicable, be 
regionally balanced with experts who have scientific knowledge 
concerning each of the Atlantic, Pacific, and Gulf of Mexico shellfish 
growing regions. Scientists from the National Academy of Sciences and 
appropriate Federal the National Oceanic and 
Atmospheric Administration, Food and Drug Administration, Centers for 
Disease Control, National Institutes of Health, Environmental Protection 

, and National Science Foundation) shall be considered for 
on the 

"(6) Members subcommittee 

Committee, procure 
"( ) and 

and 0 ion 
and the Committee; and 

cientific 
f progress 

on the 

date of 

to the Secretary of Commerce 

"(6) make available to the Committee such staff, information, 
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and assistance as the Committee may reasonably require to carry out 
its activities. 
"(d) Authorization of Appropriations.--(1) Of the sums authorized 

under section 4(a) of the National Oceanic and Atmospheric 
Administration Marine Fisheries Authorization Act (Public Law 
98-210; 97 Stat. 1409), there are authorized to be appropriated to the 

of Commerce $5,200,000 for each of the fiscal years 1993 
1997 for carrying out the Program. Of the amounts appropriated 

pursuant to this authorization, not more than 5 percent of such 
appropriation may be used for administrative purposes by the National 
Oceanic and Atmospheric Administration. The remaining 95 percent of such 

shall be used to meet the administrative and scientific 
objectives of the Program. 

, '(2) The Interstate Shellfish Sanitation Conference shall not 
administer appropriations authorized under this section, but may be 
reimbursed from such appropriations for its expenses in arranging for 
travel, meetings, workshops, or conferences necessary to carry out the 

"(e) Definitions.--As used in this section, the term--
, '(1) 'Consortium' means the Louisiana Universities Marine 

Consortium; and 
"(2) 'shellfish' means any species of oyster, clam, or mussel 

that is harvested for human consumption. ' I 

Limitation on Payments 

Section 2 of Pub. L. 100-4 that: "No payments may be made 
under this Act [see Short Title of 1987 Amendment- note above] to 
the extent provided in advance in appropriation Acts.' I 

Seafood Processing Study; Submittal of Results to Congress not Later 
Than 1, 1979 

Pub. L. 95-217, Sec. 74, Dec. 27, 1977, 91 Stat. 1609, that 
the Administrator of the Environmental Protection Agency conduct a 
to examine the 

Overs 

o 
control 
47707, 

Section 5 of Pub. 92-500 authorized the General of 
the United States to conduct a and review of the research, 
and demonstration programs related to ion and control of water 
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pollution conducted, supported, or assisted by any Federal agency 
pursuant to any Federal law or regulation and assess conflicts between 
these programs and their coordination and e and to report to 
Congress thereon by Oct. 1, 1973. 

International Trade Study 

Section 6 of Pub. L. 92-500 provided that: 
"(a) The Secretary of Commerce, in cooperation with other 

interested Federal agencies and with representatives of industry and the 
public, shall undertake immediately an and study to 
determine--

"(1) the extent to which pollution abatement and control 
programs will be imposed on, or voluntarily undertaken by, United 
States manufacturers in the near future and the probable short- and 
long-range effects of the costs of such programs (computed to the 

t extent practicable on an industry-by-industry basis) on (A) 
the production costs of such domestic manufacturers, and (B) the 
market prices of the goods produced by them; 

"(2) the probable extent to which pollution abatement and 
control programs will be implemented in foreign industrial nations 
in the near future and the extent to which the production costs 
(computed to the greatest extent practicable on an industry-by-
industry basis) of foreign manufacturers will be affected the 
costs of such programs; 

, '(3) the probable competitive advantage which any article 
manufactured in a foreign nation will have in relation to a 
comparable article made in the United States if that 
nation--

"(A) does not require its manufacturers to implement 
pollution abatement and control programs. 

"(B) requires a lesser degree of pollution abatement and 
control in its programs, or 

"(C) in any way reimburses or otherwise subsidizes its 
manufacturers for the costs of such program; 
"(4) alternative means which any 

a to the s of any foreign nation as a result of any 
factor described in (3) may be (A) accurat 
determined, and ( ) the 

an amount 

months. I I 

Sect 7 Pub. 
undertake to enter into to 
standards of of the dis emission 
of ants from new sources, uniform controls over and 
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emission of toxic pollutants, and uniform controls over the discharge of 
pollutants into the ocean. For this purpose the President shall 

ate multilateral treaties, conventions, resolutions, or other 
agreements, and formulate, present, or support proposals at the United 
Nations and other appropriate international forums. i' 

National Policies and Goal Study 

Section 10 of Pub. L. 92-500 directed President to make a full and 
complete investigation and study of all national policies and 
established by law to determine what the relationship should be between 
these policies and goals, taking into account the resources of the 
Nation, and to report results of his investigation and study 
with his recommendations to Congress not later than two years after Oct. 
18, 1972. 

Study 

Section 11 of Pub. L. 92-500 directed President, by utilization of 
the General Accounting Office, to conduct a full and complete 
invest ion and study of ways and means of most effectively us all 
of the various resources, facilities, and personnel of the Federal 
Government in order to most efficiently carry out the provisions of this 

and to report results of his investigation and study 
with his recommendations to Congress not later than two hundred and 

days after Oct. 18, 1972. 

Sex Discrimination 

Section 13 of Pub. L. 92-500 provided that: "No person in the 
United States shall on the ground of sex be excluded from 
in, be denied the benefits of, or be subjected to discrimination under 
any program or receiving Federal assistance under this Act [see 
Short Title note above] the Federal Water Pollution Control Act [this 

the Environmental Act [set out as a note under 
this J. This section shall be enforced 

to established, with 

of cont 
7 

, Control, and 

. No. 088, Oct. 
under section 4 21 42 

978, 4 
The Public 

on, control, and abatement of 
federal facilities. 

Executive Order No. 11548 

VI 

http://frwebgate.access.gpo.gov/cgi-binigetdoc.cgi?dbname=browse_usc&docid=Cite:+33 ... 



W AIS Document Retrieval 

Ex. Ord. No. 11548, July 20, 1970, 35 F.R. 11677, which related to 
the delegation of Presidential functions, was superseded Ex. Ord. No. 
11735, . 3, 1973, 38 F.R. 21243, formerly set out as a note under 
section 1321 of this title. 

Ex. Ord. No. 11742. Delegation of Functions to Secretary of State 
Respecting the Negotiation of International Agreements Relating to the 

Enhancement of the Environment 

Ex. Ord. No. 11742, Oct. 3, 1973, 38 F.R. 29 57, provided: 
Under and by virtue of the authority vested in me by section 301 of 

title 3 of the United States Code and as President of the United States, 
I hereby authorize and empower the Secretary of State, in coordination 
with the Council on Environmental Quality, the Environmental Protection 
Agency, and other appropriate Federal agencies, to perform, without the 
approval, ratification, or other action of the President, the functions 
vested in the President by Section 7 of the Federal Water Pollution 
Control Act Amendments of 1972 (Public Law 92-500i 86 Stat. 898) with 
respect to international 
environment. 

relat to the enhancement of the 

Richard Nixon. 

Definition of "Administrator' I 

Section 1(d) of Pub. L. 100-4 provided that: "For purposes of this 
Act [see Short Title of 1987 Amendment note above], the term 
'Administrator' means the Administrator of the Environmental Protection 
Agency. ' , 
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From the U.S. Code Online via GPO Access 
(wais.access.gpo.gov] 
[Laws in effect as of January 3, 2005J 
[Document not affected by Public Laws enacted between 

3, 2005 and October 30, 2006J 
[CITE: 33USC1342] 

TITLE 33--NAVIGATION AND NAVIGABLE WATERS 

CHAPTER 26--WATER POLLUTION PREVENTION AND CONTROL 

SUBCHAPTER IV--PERMITS AND LICENSES 

Sec. 1342. National discharge elimination system 

(a) Permits for discharge of pollutants 

(1) as provided in sections 1328 and 1344 of this title, the 
Administrator may, after opportunity for c hearing issue a permit 
for the discharge of any pollutant, or combination of pollutants, 
notwithstanding section 1311(a) of this title, upon condition that such 
discharge will meet either (A) all applicable requirements under 
sections 1311, 1312, 1316, 1317, 1318, and 1343 of this title, or (B) 
prior to the taking of necessary implementing actions to all 
such requirements, such conditions as the Administrator determines are 
necessary to carry out the provisions of this chapter. 

(2) The Administrator shall prescribe conditions for such permits to 
assure compliance with the requirements of paragraph (1) of this 
subsection, including conditions on data and information collection, 
reporting, and such other requirements as he deems appropriate. 

(3) The permit program of the Administrator under paragraph (1) of 
this subsection, and permits issued thereunder, shall be ect to the 
same terms, conditions, and requirements as apply to a State 
program and s issued thereunder under subsection (b) of this 
section. 

(4) All issued 
pursuant to section 

sued under this 
be 

be deemed 

Administrator of a 
such State under subsection (b) of this section, whichever date 
occurs, and no such authorization to a State shall extend the 
last day of such period. Each such shall be ect to such 
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conditions as the Administrator determines are necessary to carry out 
the provisions of this chapter. No such permit shall issue if the 
Administrator objects to such issuance. 

(b) State permit programs 

At any time after the promulgation of the guidelines required by 
sUbsection (i) (2) of section 1314 of this title, the Governor of each 
State des to administer its own permit program for discharges into 
navigable waters within its jurisdiction may submit to the Administrator 
a full and complete des on of the program it proposes to establish 
and administer under State law or under an interstate compact. In 
addition, such State shall submit a statement from the attorney general 
(or the attorney for those State water ion control agencies which 
have independent legal counsel), or from the chief legal officer in the 
case of an interstate agency, that the laws of such State, or the 
interstate compact, as the case may be, provide adequate authority to 
carry out the described program. The Administrator shall approve each 
submitted program unless he determines that adequate authority does not 
exist: 

(1) To issue permits which--
(A) apply, and insure compliance with, any applicable 

requirements of sections 1311, 1312, 1316, 1317, and 1343 of this 
title; 

(B) are for fixed terms not exceeding five years; and 
(C) can be terminated or modified for cause including, but not 

limited to, the following: 
(i) violation of any condition of the permit; 
(ii) obtaining a permit by misrepresentation, or failure to 

disclose fully all relevant facts; 
(iii) change in any condition that requires either a 

or permanent reduction or elimination of the 
discharge; 

(D) control the di of into wells; 

(2) (A) To issue permits which apply, and insure compliance with, all 
of section 318 of this title; or 

least the 

consultation 
s 

waters would be subst 
(7) To abate violations permit program, 
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including civil and criminal penalties and other ways and means of 
enforcement; 

(8) To insure that any permit for a dis from a owned 
treatment works includes conditions to the identification in 
terms of character and volume of pollutants of any significant source 
introducing subject to pretreatment standards under section 
1317 (b) of this title into such works and a program to assure compliance 
with such pretreatment standards by each such source, in addition to 
adequate notice to the permitting agency of (A) new introductions into 
such works of pollutants from any source which would be a new source as 
defined in section 1316 of this title if such source were discharging 

(B) new introductions of pollutants into such works from a 
source which would be subject to section 1311 of this title if it were 
discharging such pollutants, or (C) a substantial change in volume or 
character of pollutants being introduced into such works by a source 
introducing pollutants into such works at the time of issuance of the 
permit. Such notice shall include information on the quality and 
quantity of effluent to be introduced into such treatment works and any 
anticipated impact of such change in the quantity or quality of effluent 
to be discharged from such publicly owned treatment works; and 

(9) To insure that any industrial user of any publicly owned 
treatment works will comply with sections 1284(b), 1317, and 1 8 of 
this title. 

(c) Suspension of Federal program upon submission of State program; 
withdrawal of approval of State program; return of State program 
to Administrator 

(1) Not later than ninety days after the date on which a State has 
submitted a program (or revision thereof) pursuant to subsection (b) of 
this section, the Administrator shall suspend the issuance of permits 
under subsection (a) of this section as to those discharges subject to 
such program unless he determines that the State permit program does not 
meet the requirements of subsection (b) of this section or does not 
conform to the s issued under section 1314(i) (2) of this title. 
If the Administrator so determines, he shall noti the State of any 
revisions or modifications necessary to conform to such or 

program under this section shall at all times 
this section 

Ie. 

on 

program 
section an entire 

administered the state at the time is 
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returned or withdrawn. 

(d) Notification of Administrator 

(1) Each State shall transmit to the Administrator a copy of each 
permit application received such State and provide notice to the 
Administrator of every action related to the consideration of such 
permit application, including each permit proposed to be issued by such 
State. 

(2) No permit shall issue (A) if the Administrator within ninety 
days of the date of his notification under subsection (b) (5) of this 
seC~lon objects in writing to the issuance of such permit, or (B) if the 
Administrator within ninety of the date of transmittal of the 
proposed by the State objects in to the issuance of such 
permit as being outside the guidelines and requirements of this chapter. 
Whenever the Administrator objects to the issuance of a under 
this paragraph such written objection shall contain a statement of the 
reasons for such objection and the effluent limitations and conditions 
which such permit would include if it were issued by the Administrator. 

(3) The Administrator may, as to any application, waive 
paragraph (2) of this subsection. 

(4) In any case where, after December 27, 1977, the Administrator, 
pursuant to paragraph (2) of this subsection, objects to the issuance of 
a permit, on request of the State, a public hearing shall be held by the 
Administrator on such objection. If the State does not resubmit such 
permit revised to meet such objection within 30 days after completion of 
the hearing, or, if no hearing is requested within 90 days after the 
date of such objection, the Administrator may issue the pursuant 
to subsection (a) of this section for such source in accordance with the 
guidelines and requirements of this 

(e) Waiver of notification requirement 

In accordance with promulgated pursuant to subsection 
(i) (2) of section 1314 of this title, the Administrator is authorized to 
waive the requirements of subsection (d) of this section at the time he 
approves a program pursuant to subsection (b) of this section for any 

( any class, size within such of 
sources within the State such program. 

in 
fications for s 

stowage lutants. 

(h) Violation of permit conditions; restriction or upon 

and 
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introduction of pollutant by source not previously utilizing 
treatment works 

In the event any condition of a permit for dis from a 
treatment works (as defined in section 1292 of this title) which is 

owned is a State with a program under 
subsection (b) of this section or the Administrator, where no State 
program is or where the Administrator determines pursuant to 
section 1319( ) of this that a State with an approved program has 
not commenced appropriate enforcement action with respect to such 
permit, may proceed in a court of competent jurisdiction to restrict or 
prohibit the introduction of any into such treatment works 
a source not utilizing such treatment works prior to the finding that 
such condition was violated. 

(i) Federal enforcement not limited 

Nothing in this section shall be construed to limit the authority of 
the Administrator to take action pursuant to section 1319 of this title. 

(j) Public information 

A copy of each permit application and each permit issued under this 
section shall be available to the public. Such permit application or 
permit, or portion thereof, shall further be available on request for 
the purpose of reproduction. 

(k) Compliance with permits 

Compliance with a permit issued pursuant to this section shall be 
deemed compliance, for purposes of sections 1319 and 1365 of this title, 
with sections 1311, 1312, 1316, 1317, and 1343 of this title, any 
standard imposed under section 1317 of this title for a toxic 
injurious to human health. Until December 31, 1974, in any case where a 

for discharge has been applied for to this section, but 
final administrative disposition of such has not been made, 
such discharge shall not be a violation of (1) section 1311, 1316, or 
1342 of this title, or (2) section 407 of this title, unless the 
Administrator other ff that final administrative 
di the 

( ) on 

(1 ) 

(2) Stormwater runoff from oil, gas, and ODS 
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The Administrator shall not 
nor shall the Ad~inistrator 
to a permit, for dis 
operations or oil and gas 

re a under this section, 
or indirectly any State 

of stormwater runoff from 

treatment operations or transmission facilities, 
of flows which are from conveyances or of ccnveyances 

but not limited to , conduits, ditches, 
channels) used for collect ation runoff and 
which are not contaminated by contact with, or do not come into 
contact with, any overburden, raw material, intermediate products, 
finished product, byproduct, or waste products located on the site 
of such operations. 

(m) Additional pretreatment of conventional pollutants not required 

To the extent a treatment works (as defined in section 1292 of this 
title) which is publicly owned is not meeting the requirements of a 
permit issued under this section for such treatment works as a result of 
inadequate design or operation of such treatment works, the 
Administrator, in issuing a permit under this section, shall not 

by a person introducing conventional pollutants identified 
pursuant to section 1314(a) (4) of this title into such treatment works 
other than pretreatment required to assure compliance with 
standards under subsection (b) (8) of this section and section 1317(b) (1) 
of this title. Nothing in this subsection shall affect the 
Administrator's authority under sections 1317 and 1319 of this title, 
affect State and local authority under sections 1317(b) (4) and 1370 of 
this title, relieve such treatment works of its obligations to meet 
requirements established under this chapter, or otherwise preclude such 
works from pursuing whatever feasible options are available to meet its 
responsibil to comply with its under this section. 

(n) Partial permit program 

(1) State submission 

The Governor of a State may submit under subsection (b) of this 
section a program for a portion of the dis into the 

(4 ) 

waters in such State. 

of 

( ) 

ficant and identifiable 
subsection (b) of this 

or programs 
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The Administrator may approve under this subsection a 

covering administration of a major 
categories) of a State permit program 

subsection (b) of this section if--
(A) the Administrator determines that the partial program 

represents a ficant and identifiable part of the State 
program required by subsection (b) of this section; and 

(B) the State submits, and the Administrator approves, a 
plan for the State to assume administration phases of the 
remainder of the State program required by SUbsection (b) of 
this section by a date not more than 5 years after 
submission of the partial program under this subsection and 
agrees to make all reasonable efforts to assume such 
administration by such date. 

(0) Anti-backsliding 

(1) General prohibition 

In the case of effluent limitations established on the basis of 
subsection (a) (1) (B) of this section, a permit may not be renewed, 
reissued, or modified on the basis of effluent guidelines 
promUlgated under section 1314(b) of this title subsequent to the 
original issuance of such permit, to contain effluent limitations 
which are less stringent than the comparable effluent limitations in 
the previous permit. In the case of effluent limitations established 
on the basis of section 1311 (b) (1) (C) or section 1313 (d) or (e) of 
this title, a permit may not be renewed, reissued, or modified to 
contain effluent limitations which are less stringent than the 
comparable effluent limitations in the previous permit except in 
compliance with section 1313(d) (4) of this title. 

(2 ) ions 

A permit with respect to which (1) 
renewed, reissued, or modified to contain a less 
limitation to if--

(A) material and or 

limitations, in which case the limitations in 

·may be 
effluent 

to the 
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reissued, or modified permit may reflect the level of pollutant 
control actually achieved (but shall not be less stringent than 

by effluent in effect at the time of permit 
renewal, reissuance, or modification) . 

(B) shall not to any revised waste load 
or any alternative grounds for translating water quality 

standards into effluent limitations, except where the cumulative 
effect of such revised allocations results in a decrease in the 
amount of pollutants into the concerned waters, and such 
revised allocations are not the result of a discharger eliminating 
or substantially reducing its discharge of pollutants due to 
complying with the requirements of this chapter or for reasons 
otherwise unrelated to water quality. 

(3) Limitations 

In no event maya permit with respect to which paragraph (1) 
applies be renewed, reissued, or modified to contain an effluent 
limitation which is less stringent than required by effluent 
guidelines in effect at the time the permit is renewed, reissued, or 
modified. In no event may such a permit to discharge into waters be 
renewed, reissued, or modified to contain a less stringent effluent 
limitation if the implementation of such limitation would result in 
a violation of a water quality standard under section 1313 of this 
title applicable to such waters. 

(p) Municipal and industrial stormwater discharges 

) General rule 

Prior to October 1, 1994, the Administrator or the State (in the 
case of a permit program approved under this section) shall not 
require a permit under this section for discharges composed entire 
of stormwater. 

stormwater 

(A) 

s 
shall meet all 

(3 ) 

di 

1311 of this title. 

(2) 

not to the 

with industrial 
this section and section 
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(B) Municipal discharge 

Permits for discharges from municipal storm sewers-­
(i) may be issued on a system- or jurisdiction-wide 

basis; 
(ii) shall include a to 

non-stormwater discharges into the storm sewers; and 
(iii) shall controls to reduce the discharge of 

pollutants to the maximum extent practicable, including 
management practices, control techniques and system, design 
and engineering methods, and such other provisions as the 
Administrator or the State determines appropriate for the 
control of such pollutants. 

(4) Permit application requirements 

(A) Industrial and municipal discharges 

Not later than 2 years after February 4, 1987, the 
Administrator shall establish regulations setting forth the 
permit application requirements for stormwater discharges 
described in paragraphs (2) (B) and (2) (C). Applications for 
permits for such discharges shall be filed no later than 3 years 
after February 4, 1987. Not later than 4 years after February 4, 
1987, the Administrator or the State, as the case may be, shall 
issue or deny each such permit. Any such permit shall provide 
for compliance as expeditiously as practicable, but in no event 
later than 3 years after the date of issuance of such permit. 

(B) Other municipal discharges 

Not later than 4 years after February 4, 1987, the 
Administrator shall establish regulations setting forth the 
permit application requirements for stormwater discharges 
described in (2) (D) . cations for 
discharges shall be filed no later than 5 years after 
4, 1987. Not later than 6 years after 4, 1987, the 
Administrator or the State, as the shall issue or 

such for 

Not later than October 988, the Administrator shall to 
on the of the described 

(A) and (B). Not later than October 1, 989, the 
Administrator shall submit to s a on the results of 

.Page )l 01 14 
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the study described in subparagraph (C). 

( 6) 

Not later than October 1, 1993, the Administrator, in 
consultation with State and local , shall issue 
(ba on the results of the studies conducted under 

stormwater 
to protect water 

and shall establish a ive program to such 
sources. The program shall, at a minimum, (A) establish 

( ) establish for State stormwater 
management programs, and (C) establish deadlines. The 
program may include performance standards, guidelines f f and 
management practices and treatment requirements, as appropriate. 

(q) Combined sewer overflows 

(1) Requirement for r orders, and decrees 

Each permit, order, or decree issued pursuant to this 
after December 21, 2000, for a discharge from a municipal combined 
storm and sanitary sewer shall conform to the Combined Sewer 
Overflow Control Policy signed by the Administrator on 11, 
1994 (in this subsection referred to as the "cso control "). 

(2) Water quality and designated use review guidance 

Not later than July 31, 2001, and after providing notice and 
opportunity for public comment, the Administrator shall issue 
guidance to facilitate the conduct of water quality and de 
use reviews for municipal combined sewer overflow receiving waters. 

Not later than 
transmit to Congress a 
Environmental Protection 

(3) 

1, 2001, the Administrator shall 
on the progress made by the 

States, and in 
and the CSO control 

(6) • 

992' 
(6) . 

) (1). Pub. L . 0 
and ions. 

L. 92 500 

f Se c. 4 0 4 (c) in s e r ted c 1 . (A) 

Sub sec. ( c) (1). Pub. L . 10 0 - 4, Sec. 4 03 (b) (2) f sub s tit ute d "a s to 
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those " for "as to those navigable waters' I. 
Subsec. (c) (4). Pub. L. 100-4, Sec. 40 (b) (1) r added par. (4). 
Subsec. (1). Pub. L. 100-4, Sec. 401, nserted' 'Limitation on 

permit I' as subsec. heading de i 
as par. (1) and inserted par. f added par. 
(1) and ( ). 

provisions 
(2), and aligned pars. 

Sub sec s . (m) to (p). Pub. L . 100 - 4 f Sec s. 402 f 403 (a) f 404 (a) f 405 f 

added subsecs. (m) to (p). 
197 7 - - Sub sec. ( a) (5) . . L. 95 - 2 1 7 f Sec. 50 r sub s tit ute d "s e c t ion 

1314 (i) ( ) I I for "section 14 (h) (2) I I. 

Subsec. (b). Pub. L. 95-217 f Sec. 50, substituted in ions 
preceding par. (1) "subsection (i) (2) of section 1314" for 
"subsection (h) (2) of section 1314' I. 

Subsec. (b) (8). Pub. L. 95-217, Sec. 54 (c) (1) f inserted to 
identification in terms of character and volume of 
significant source introducing pollutants ect to 
standards under section 1317(b) of this title into treatment works and 
programs to assure compliance with standards by each 
sourceo 

Subsec. (c) (1), (2). Pub. L. 95 217, Sec. 50, substituted' 'section 
1314 (i) (2)' I for" section 1314 (h) (2) 'I. 

Subsec. (d) (2). Pub. L. 95-217, Sec. 65 (b), inserted provision 
requiring that, whenever the Administrator objects to the issuance of a 
permit under subsec. (d) (2) of this section, the written objection 
contain a statement of the reasons for the objection and the effluent 
limitations and conditions which the would include if it were 
issued by the Administrator. 

Subsec. (d) (4). Pub. L. 95-217, Sec. 65(a), added par. (4). 
Subsec. (e). Pub. L. 95-217 r Sec. 50 r substituted "subsection 

( i) (2) 0 f sec t i on 131 4 I , for "s ub sec t i on ( h) (2) 0 f sec t i on 1314 I , • 

Subsec. (h). Pub. L. 95-217, Sec. 66 , substituted "where no State 
program is approved or where the Administrator determines pursuant to 
section 1319(a) of this title that a State with an approved program has 
not commenced appropriate enforcement action with respect to such 
permit, I' for "where no State program is approved, I I. 

Subsec. (1). Pub. L. 95-217, Sec. 33(c) r added subsec. (1). 

Transfer of Functions 

abolished and functions and authority vested in 
of Energy section 3012(b) of Pub. 

http://frwebgate.access.gpo.gov/cgi-binlgetdoc.cgi?dbname=browse _ usc&docid=Cite:+ 33 ... 
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L. 102-486, set out as an Abolition of Office of Federal Inspector note 
under section 7lge of Title 15, Commerce and Trade. Functions and 
authority vested in Secretary of Energy subsequently transferred to 
Federal Coordinator for Alaska Natural Gas Transportation Projects by 
section 720d(f) of Title 15. 

Stormwater Permit Requirements 

Pub. L. 102-240, title If Sec. 1068, Dec. lB, 1991,105 Stat. 2007, 
provided that: 

"(a) General Rule.--Notwithst the requirements of sections 
402 ) ( ) (B), (C), and (D) of the Federal Water Pollution Control Act 
[33 U. S. C. 1342 (p) (2) (B), (C), (D)) r permit application deadlines for 
stormwater discharges associated with industrial activities from 
facilities that are owned or operated by a municipality shall be 
established by the Administrator of the Environmental Protection Agency 
(hereinafter in this section referred to as the 'Administrator') 
pursuant to the requirements of this section. 

"(b) Permit Applications.--
"(1) Individual applications.--The Administrator shall require 

individual permit applications for discharges described in 
subsection (a) on or before October 1, 1992; except that any 
municipality that has participated in a timely part I group 
application for an industrial activity discharging stormwater that 
is denied such participation in a group application or for which a 
group application is denied shall not be required to submit an 
individual application until the IBOth day following the date on 
which the denial is made. 

with 

"(2) Group applications.--With respect to group applications 
for permits for discharges described in subsection (a), the 
Administrator shall require--

, '(A) part I applications on or before September 30, 1991, 
except that any municipality with a population of less than 
250,000 shall not be required to submit a I application 
before 18, 1992; and 

, , (B) II applications on or before October 1, 1992, 
that any with a of less than 

250,000 shall to II cation 
17 

sue final 
for stormwater dis associated 

rage 1L or 1'+ 



with industrial activity on or before 1, 1992." 

Phosphate Fertilizer Effluent Limitation 

Section 306(c) of Pub. L. 100-4 that: 
"(1) Issuance of .--As soon possible after the date of the 

enactment of this Act [Feb. 4, 1 87J, but not later than 180 after 
such date of enactment, the Administrator shall issue permits under 
section 402 (a) (1) (B) of the Federal Water Pollution Control Act [33 
U.S.C. 1342(a) (1) (B)J with to facilities--

, '(A) which were under construction on or before Bf 1974, 
and 

"(B) for which the Administrator is proposing to revise the 
applicability of the effluent limitation established under section 
301(b) of such Act [33 U.S.C. 1311(b)] for subcategory of 
the fertilizer manufacturing point source category to exclude such 
facilities. 
"(2) Limitations on statutory construction.--Nothing in this 

section [amending section 1311 of this title and enacting this note] 
shall be construed--

"(A) to require the Administrator to permit the discharge of 
gypsum or gypsum waste into the navigable waters, 

"(B) to affect the procedures and standards applicable to the 
Administrator in issuing permits under section 402 (a) (1) (B) of the 
Federal Water Pollution Control Act [33 U.S.C. 1342(a) (1) (B)) f and 

, '(e) to affect the authority of any State to deny or condition 
certification under section 401 of such Act [33 U.S.C. 1341] with 

to the issuance of permits under section 402(a) (1) (B) of 
such Act. I I 

Log Transfer Facilities 

Section 407 of Pub. L. 100-4 provided that: 
"(a) Agreement.--The Administrator and of the shall 

enter into an coordination of permitting for 
transfer facilities to designate a lead agency and to process permits 

under sections 402 and 404 of the Federal Water Pollution 
[ 3 U.S.C. 1 42 1344J, where both such for 
sociated with the construction and 

. The Admini 

the Administrator 
the of a 

404 of such 
301, 302, 

rage Ij 01 1"+ 
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306, 307, 308, and 403 of such Act, modifications to the existing permit 
under section 404 of such Act to such icable 
requirements shall be issued by the A~~inistrator as an alternative to 
issuance of a new permit under section 402 of such Act. 

"(c) Log Transfer Defined.--For the purposes of this 
section, the term 'log transfer ' means a facilit which is 
constructed in whole or in part in waters of the United States and which 
is utilized for the purpose of trans commercially harvested 
to or from a vessel or log raft, including the formation of a log 
raft. v I 

Allowable Delay in Modifying Existing Approved State Permit Programs To 
Conform to 1977 Amendment 

Section 54 (c) (2) of Pub. L. 95-217 provided that any State permit 
program approved under this section before Dec. 27, 1977, which required 
modification to conform to the amendment made by section 54(c) (1) of 
Pub. L. 95-217, which amended subsec. (b) (8) of this section, not be 
required to be modified before the end of the one year period which 
began on Dec. 27, 1977, unless in order to make the required 
modification a State must amend or enact a law in which case such 
modification not be required for such State before the end of the two 
year period which began on Dec. 27, 1977. 
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§ 122.1 and scope. 

(1) The 
National 

402, and 405 the Clean Water Act 

nrnHI<::ll"'\n<:: also establish the 
and enforcement and related lI<:>rll-.:.n('O n,",..,r-,oorllnr,C' 

These carry out the purposes of the 
nrorY"\o,nt<:: of that 

and 124 of this r-h<" .. 't'''''r 

~rr.l"'lr~n"I under sections 318, 
-.:."...,onriol"l U.S.C. 1251 et seq. ) 

IIro"...,o,ntc: of part 25 of 
to actions covered under this 

(4) Regulatory provisions in Parts 125,129,133,136 of this chapter and 40 CFR subchapter Nand 
subchapter 0 of this chapter also implement the NPDES permit program. 

(5) Certain requirements set forth in parts 122 and 1 are made applicable to 
State programs by reference in part 123 of this These are set forth in § 1 
chapter. If a section or paragraph of part 122 or this chapter is applicable to States, 
reference in § 123.25 of this chapter, that fact is by the following words at the end of the section 
or paragraph heading: (Applicable to State programs, see §123.25 of this chapter). Ifthese words are 
absent, the section (or paragraph) applies only to EPA administered permits. Nothing in this part and 
parts 123, or 124 of this chapter precludes more stringent State regulation of any activity covered by the 
regulations in 40 CFR parts 122, 123, and 124, whether or not under an approved State program. 

(b) Scope of the NPDES pennit requirement. (1) The NPDES program requires permits for the discharge 
of "pollutants" from any "point source" into "waters of the United States." The terms "pollutant", "point 
source" and "waters of the United States" are defined at §122.2. 

(2) The permit program established under this part also applies to owners or operators of any treatment 
works treating domestic sewage, whether or not the treatment works is otherwise required to obtain an 
NPDES permit, unless all requirements section of the CWA applicable to the 
treatment works domestic sewage are under the <:>nr,rnr,ri!::lto 

nrr\\I1",',,,,r,,,, of subtitle the Solid Waste ,-",;:)uU';"<OI. 

FR 30904, May 15,2000, as amended at72 FR 11211, Mar. 12, 2007] 
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Convention on the Territorial Sea and the Contiguous Zone. 

Continuous discharge means a ·'rI""r-h,.",.r,o which occurs without interruption throughout the operating 
hours of the facility, for shutdowns for maintenance, process or other similar 
activities. 

CWA the Clean Water 
Federal Water Pollution Controi 
Law 95-217, Public Law 

(tn,rrru:.,.hl referred to 
1 

Public Law 96-483 

the Federal Water Pollution Control Act or 
Public Law amended Public 

Law 97-117,33 U.S.C, ef seq. 

CWA and regulations means the Clean Water Act (CWA) and applicable regulations promulgated 
thereunder. In the case of an approved State program, it includes State program requirements. 

Daily means the measured during a calendar day or any 24-hour 
period that rA~I<::f\n:::lhl\l represents day for purposes of sampling. For pollutants with 
limitations units of mass, the "daily discharge" is calculated as the total mass of the 
pollutant over the day. For pollutants with limitations expressed in other units of 
measurement, "daily discharge" is calcuiated as the average measurement of the poiiutant over the 
day. 

Direct discharge means the "discharge of a pollutant." 

Director means the Regional Administrator or the State Director, as the context requires, or an 
authorized representative. VVhen there is no "approved State program," and there is an EPA 
administered program, "Director" means the Regional Administrator. When there is an approved State 
program, "Director" normally means the State Director. In some circumstances, however, EPA retains 
the authority to take certain actions even when there is an approved State program. (For example, when 
EPA has issued an NPDES permit prior to the approval of a State program, EPA may retain jurisdiction 
over that permit after program approval, see §123.1.) In such cases, the term "Director" means the 
Regional Administrator and not the State Director. 

Discharge when used without qualification means the "discharge of a pollutant." 

Discharge of a pollutant means: 

(a) Any addition of any "pollutant" or combination of pollutants to "waters of the Uniied States" from any 
"point source," or 

Draft means a document the Director's tentative decision to 
modify, revoke " A notice of intent to terminate 

a permit, a notice of intent to deny a permit, as discussed in are types of "draft permits." A 
denial of a request for modification, revocation and reissuance, or termination, as discussed in §1 is 
not a "draft permit." A "proposed permit" is not a "draft permit: 

Page 5 of 141 
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Municipal separate storm sewer system is defined at §122.26 (b)(4) and (b)(7). 

(NPDES) means the national program for 
and and imposing 
402, of CV..JA. The term includes 

New discharger means any building, structure, facility, or installation: 

(a) From which there is or may be a "discharge of pollutants;" 

(b) That did not commence the "discharge of pollutants" at a particular "site" prior to August 13, 1979; 

(c) Which is not a "new source;" and 

(d) Which has never received a finally effective NDPES permit for discharges at that "site." 

This definition includes an "indirect discharger" which commences discharging into "waters of the United 
StatesH after August 13, 1979. It also includes any mobile point source (other than an offshore or 
coastal oil and gas exploratory drilling or a coastal oil and gas developmental drilling rig) such as a 
seafood rig, seafood vessel, or aggregate that begins discharging at a 
"site" for which it not have a permit; and any offshore or coastal mobile oil and exploratory 
drilling rig or coastal mobile oil and developmental drilling rig that commences discharge of 
pollutants after August 13, 1979, a "site" under EPA's permitting jurisdiction for which it is not covered 
by an individual or general permit and which is located in an area determined by the Regional 
Administrator in the issuance of a final permit to be an area or biological concern. In determining 
whether an area is an area of biological concern, the Regional Administrator shall consider the factors 
specified in 40 CFR 125.122(a) (1) through (10). 

An offshore or coastal mobile exploratory drilling rig or coastal mobile developmental drilling rig will be 
considered a "new discharger" only for the duration of its discharge in an area of biological concern. 

New source means any building, structure, facility, or installation from which there is or may be a 
"discharge of pollutants," the construction of which commenced: 

(a) After promulgation of standards of performance under section 306 of CWA which are applicable to 
such source, or 

NPDES means "National Pollutant 

Point source means any confined, and discrete but not limited to, any 
tunnel, conduit, discrete concentrated animal 

operation, landfill leachate collection system, vessel or other craft from which 
are or may be discharged. This term does not include return flows from irrigated agriculture or 
agricultural storm water runoff. (See § 122.3). 

http 
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O/s:posal practice means the collection, storage, treatment, transportation, 
rnn,ntTI-H',r\f'1 use, or disposal of sewage sludge, 

Si/viculturaJ point source is defined at § 122.27. 

Site means the land or water area where any "facility or activity" is physically located or conducted, 
including adjacent land used in connection with the facility or activity. 

Sludge-only facility means any "treatment works treating domestic sewage" whose methods of sewage 
use or disposal are subject to regulations promulgated pursuant to section 405(d) of the CWA 

required to obtain a permit under §122.1 (b)(2). 

Standards for sewage sludge use or disposal means the regulations promulgated pursuant to section 
405(d) of the CWA which govern minimum requirements for sludge quality, management practices, and 
monitoring and reporting applicable to sewage sludge or the use or disposal of sewage sludge by any 
person. 

State means any of the 50 the District of Columbia, Guam, the Commonwealth of Puerto Rico, 
the Virgin Islands, American Samoa, the Commonwealth of the Northern Mariana Islands, the Trust 
Territory of the Pacific Islands, or an Indian Tribe as defined in these regulations which meets the 
requirements of 23.31 of this chapter. 

State Director means the chief administrative officer of any State or interstate agency operating an 
"approved program," or the delegated representative of the State Director. If responsibility is divided 
among two or more State or interstate agencies, "State Director" means the chief administrative officer 
of the State or interstate agency authorized to perform the particular procedure or function to which 
reference is made. 

StatelEPA Agreement means an agreement between the Regional Administrator and the State which 
coordinates EPA and State activities, responsibilities and programs including those under the CWA 
programs. 

Storm water is defined 

the total rlIS!",OI\JP.C1 f1-lItOf"!:>hlo method 

to the co,,,,, ,'lr,,",en\.: 

domestic sewage," where 
health the environment from poor 

or where he or she finds that such rlo,~in,.,,,,+i"'n 
in compliance with 40 CFR 503. 
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1 Editorial Note:The \vords "This revision" refer to the document published at 48 FR 141 
Apr. 1, 1983. 

(Ciean Water Act (33 U.S.C. 1251 et U.S.C. 300f et seq. ), Clean Air 
Act U.S.C. 7401 et seq. ), Resource arrn,/cnf Act U.S.C. 6901 et seq. )) 

[48 FR 141 
1985; 54 FR 
Aug. 25, 1 

1, 1983, as amended at 48 FR 39619, 50 FR 6940,6941, Feb. 19, 
4, 1989; 54 FR 18781, May 2, FR June 2, 1989; 58 FR 45039, 

58 FR 67980, Dec. 1993; 64 FR 42462, Aug. 4, 999; 65 FR May 15,2000] 

§ 122.3 Exclusions. 

The following discharges do not require NPDES permits: 

(a) Any discharge of sewage from vessels, effluent from properly functioning marine engines, laundry, 
shower, and galley sink wastes, or any other incidental to the normal operation of a vessel. 
This exclusion does not apply to rubbish, trash, or other such materials discharged overboard; 
nor to other discharges when the vessel is a capacity other than as a means of 
transportation such as when used as an energy or mining facility, a facility or a seafood 
processing facility, or when secured to a storage facility or a seafood processing facility, or when 
secured to the bed of the ocean, contiguous zone or waters of the United States for the purpose of 
mineral or oil exploration or development. 

(b) Discharges of dredged or fill materia! into waters of the United States which are regulated under 
section 404 of CWA. 

(c) The introduction of sewage, industrial wastes or other pollutants into publicly owned treatment works 
by indirect dischargers. Plans or agreements to switch to this method of disposal in the future do not 
relieve dischargers of the obligation to have and comply with permits until all discharges of pollutants to 
waters of the United States are eliminated. (See also §122.47(b)). This exclusion does not apply to the 
introduction of pollutants to privately owned treatment works or to other discharges through pipes, 
sewers, or other conveyances owned by a State, municipality, or other party not ieading to treatment 
works. 

rr.'-nnl',;::,rH·'O with the instructions of an On-Scene Coordinator 
and Hazardous Substances Pollution 

(f) 

III"OI"nO,ntc- under 
'tr.IIr.'A1,nn two 

to waters of the United States in order to control 
ap~Jlicati()ns to control weeds, other 

States. 

(2) The application of pesticides to control that are present over waters of the United States, 
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§ 122.1 and scope. 

(1) The n.-"'"'c,,nn,, contained in this part and 
National ,.ic;,,-.h<:>Fno Elimination 

and 405 of the Clean Water Act Law ClL--'-'LIU 

122), what a State must do to 
.... r"I"H'::>n-; and minimum for 

and procedures for EPA processing 

(3) These provisions also establish the for public par1icipation 
issuance and enforcement and related proceedings, in approval of State 
programs. These provisions carry the purposes of the public participation requirements of 
this and supersede the of that part as they apply to actions covered 
part parts 1 and 124 of this chapter. 

(4) Regulatory provisions in Parts 125,129,133.136 of this chapter and 40 CFR subchapter Nand 
subchapter 0 of this chapter also implement the NPDES permit program. 

(5) Certain requirements set forth in parts 122 and 124 of this are made applicable to approved 
State programs by reference in part 123 of this chapter. These are set forth in § 123.25 of this 
chapter. If a section or paragraph of part 122 or 124 of this chapter is applicable to States, through 
reference in § 123.25 of this chapter, that fact is signaled by the following words at the end of the section 
or paragraph heading: (Applicable to State programs, see §123.25 of this chapter). If these words are 
absent, the section (or paragraph) applies only to EPA administered permits. Nothing in this part and 
parts 123, or 124 of this chapter precludes more stringent State regulation of any activity covered by the 
regulations in 40 CFR parts 122, 123, and 124, whether or not under an approved State program. 

(b) Scope of the NPDES permit requirement. (1) The NPDES program requires permits for the discharge 
of "poliutantsV from any "point source" into "waters of the United States." The terms "pollutant", "point 
source" and "waters of the United States" are defined at §122.2. 

[65 FR 30904, May 15, 2000, as amended at 72 FR 11211. Mar. 12,2007] 
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Convention on the Territorial Sea and the Contiguous Zone. 

Continuous discharge means a "discharge" which occurs without interruption throughout the operating 
hours the facility, except for infrequent shutdowns for maintenance, process or other similar 
activities. 

means the Clean Water Act (fr.I· ...... ~> .. hJ 

Federal Water Pollution Control Act 1 
Law 95-21 Public Law Public Law 96-483 

the Federal Water Pollution Control Act 
Public Public 

Law et seq. 

CWA and regulations means the Clean Water Act (CWA) and applicable regulations promulgated 
thereunder. In the case of an approved State program, it includes State program requirements. 

Daily of a pollutant" measured a calendar day or any 24-hour 
period that ro~,cf"1,t"\",hl\l represents calendar for For pollutants with 
limitations units of mass, the "daily as total mass of the 
pollutant over the day. For pollutants with in other units of 
measurement, "daily discharge" is ealcuiated as the average measurement of the pollutant over the 
day. 

Direct discharge means the "discharge of a pollutant." 

Director means the Regional Administrator or the State Director, as the context requires, or an 
authorized representative. When there is no "approved State program," and there is an EPA 
administered program, "Director" means the Regional Administrator. When there is an approved State 
program, "Director" normally means the State Director. In some circumstances, however, EPA retains 
the authority to take certain actions even when there is an approved State program. (For example, when 
EPA has issued an NPDES permit prior to the approval of a State program, EPA may retain jurisdiction 
over that permit after program approval, see § 123.1.) In such cases, the term "Director" means the 
Regional Administrator and not the State Director. 

Discharge when used without qualification means the "discharge of a pollutant." 

Discharge of a pollutant means: 

(a) Any addition of any "pollutant" or combination of pollutants to "waters of the United States" from any 
"point source," or 

DMR 

Draft means document Rr",,,,,,,rorl inrli,..",'tinr1 the Director's tentative decision to 
modify, revoke 

a permit, a notice of intent to a permit, as discussed in 
denial of a request for modification, revocation and reissuance, or 
not a "draft permit." A "proposed permit" is not a "draft permit." 

" A notice of intent to terminate 
of "draft permits." A 

as discussed in is 
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Municipal separate stonn sewer system is defined at §122.26 (b)(4) and (b)(7). 

the national program for issuing, 
Qntnrr·inn permits, and imposing and 

405 of C'vVA. The term inciudes 

New d;schargermeans any building, structure, facility, or installation: 

(a) From which there is or may be a "discharge of pollutants;" 

(b) That did not commence the "discharge of pollutants" at a particular "site" prior to August 13, 1979; 

(c) Which is not a "new source;" and 

(d) Which has never received a finally effective NDPES permit for discharges at that "site." 

This definition includes an "indirect discharger" which commences into "waters of the United 
States" after August 13, 1979. It also includes any mobile point source (other than an offshore or 
coastal oil and gas exploratory drilling rig or a coastal oil and gas developmental drilling such as a 
seafood processing rig, seafood processing vessel, or that begins discharging at a 
"site" for which it does not have a permit; and any offshore or mobile oil and exploratory 
drilling rig or coastal mobile oil and gas developmental drilling rig that commences discharge of 
pollutants after August 13, 1979, at a "site" under EPA's permitting jurisdiction for which is not covered 
by an individual or general permit and which is located in an area determined by the Regional 
Administrator in the issuance of a final permit to be an area or biological concern. In determining 
whether an area is an area of biological concern, the Regional Administrator shall consider the factors 
specified in 40 CFR 125.122(a) (1) through (10). 

An offshore or coastal mobile exploratory drilling rig or coastal mobile developmental drilling rig will be 
considered a "new discharger!! only for the duration of its discharge in an area of biological concern. 

New source means any building, structure, facility, or installation from which there is or may be a 
"discharge of pollutants," the construction of which commenced: 

(a) After promulgation of standards of performance under section 306 of CWA which are applicable to 
such source, or 

nortf"ln-n<:l''"l''O in accordance with section 306 of CWA which are 
if the standards are in 306 

NPDES 1,,,,r·hr:.,rl"l€5 Elimination 

to 

and discrete conveyance, but not limited to, any 
well, discrete fissure, concentrated animal 

operation, landfill leachate collection vessel or other craft from which 
are or may be discharged. This term does not return flows from irrigated agriculture or 
agricultural storm water runoff. (See § 122.3). 
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_'ClIM::lrYD sludge use or OIS:Dosal means the collection, storage, treatment, transportation, 
monitoring, use, or dlSI)Osal of sludge. 

Silvicultura/ point source is defined at §122.27. 

Site means the land or water area where any "facility or activity" is physically located or conducted, 
including adjacent land used in connection with the facility or activity. 

Sludge-only facility means any "treatment works treating domestic sewage" whose methods of sewage 
sludge use or disposal are subject promulgated pursuant to section 405(d) of the CWA 
and is required to obtain a permit under (b)(2). 

Standards for sewage sludge use or disposal means the regulations promulgated pursuant to section 
405(d) of the CWA which govern minimum requirements for sludge quality, management practices, and 
monitoring and reporting applicable to sewage sludge or the use or disposal of sewage sludge by any 
person. 

State means any of the 50 States, the District of Columbia, Guam, the Commonwealth of Puerto Rico, 
the Virgin Islands, American Samoa, the Commonwealth of the Northern Mariana Islands, the Trust 
Territory of the Pacific Islands, or an Indian Tribe as defined in these regulations which meets the 
requirements of § 123.31 of this chapter. 

State Director means the chief administrative officer of any State or interstate agency operating an 
"approved program," or the delegated representative of the State Director. If responsibility is divided 
among two or more State or interstate agencies, "State Director" means the chief administrative officer 
of the State or interstate agency authorized to perform the particular procedure or function to which 
reference is made. 

StatelEPA Agreement means an agreement between the Regional Administrator and the State which 
coordinates EPA and State activities, responsibilities and programs including those under the CWA 
programs. 

Storm water is defined at 

as~:;oc,ratE:d with is 

Tatar dissolved solids means the total dissolved l'ttltor<::l;hlc 

specltlE;d in 40 CFR 136. 

Treatment works 
treatment devices or C\lCtDY'rlC' 

treatment, r"''''''\I{~llnn 

the method 
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1 Editorial Note:The words "This revision" refer to the document published at 48 FR 14153, 
1,1983. 

), Clean Air 
seq. )) 

50 FR 6940,6941, Feb. 19, 
June 2, 1 58 FR 45039, 

65 FR 30905, 1 

§ 122.3 Exclusions. 

The following discharges do not require NPDES permits: 

(a) Any effluent from properly functioning marine engines, laundry, 
shower, and sink wastes, or other incidental to the normal operation of a vessel. 
This exclusion does not apply to or other such materials discharged overboard; 
nor to other when the other than as a means of 

such as when used an energy or mining a storage seafood 
or when secured to a facility or a processing or when 

secured to the of the ocean, zone or waters of the United States for purpose of 
mineral or oil exploration or development. 

(b) Discharges of dredged or fill material into waters of the United States which are regulated under 
section 404 of CWA. 

(c) The introduction of sewage, industrial wastes or other pollutants into publicly owned treatment works 
by indirect dischargers. Plans or agreements to switch to this method of disposal in the future do not 
relieve dischargers of the obligation to have and comply with permits until all discharges of pollutants to 
waters of the United States are eliminated. (See also §122,47(b)). This exclusion does not apply to the 
introduction of pollutants to privately owned treatment works or to other discharges through pipes, 
sewers, or other conveyances owned by a municipality, or other party not ieading to treatment 
works. 

rr.rnnll',;::,nf~O with the instructions of an On-Scene Coordinator 
and Hazardous Substances Pollution 

(f) 

",..",mont..- under 

to waters of the United States in order to control 
......... ' ... 1',..,...,4-" ...... " to control larvae, weeds, other 

States. 

(2) The application of pesticides to control pests that are present over waters of the United States, 
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in the fact sheet to the permit under § 124.56(b)( 1) ofthis chapter. 

[48 FR 14153, Apr. 1, 1983, as amended at 50 FR 6940, Feb. 19, 1985; 65 FR 30905, May 15, 2000J 

§ 122.5 Effect of a ................ '" 

Af)f)IlC;aDle to State see (1) toxic effluent standards and 
imposed section 307 of the CWA for use or dISpo!;al"' 

of the CWA, compliance with a permit its term constitutes for purposes 
Qnt,...,.r-ornont with sections 301,302,306,307,318, and 405 of However, a 

may be modified, revoked and reissued, or terminated during its term cause as set forth in 
and 122.64. 

(2) Compliance with a permit condition which implements a particular "standard for sewage sludge use 
or disposal" shall be an affirmative defense in any enforcement action brought for a violation of that 
"standard for sewage sludge use or disposal" pursuant to sections 405(e) and 309 of the CWA. 

(b) Applicable to State programs, See §123.25. The issuance of a permit does not convey any property 
rights of any sort, or any exclusive privilege. 

(c) The issuance of a permit does not authorize any injury to persons or property or invasion of other 
private rights, or any infringement of State or local law or regulations. 

[48 FR 14153, Apr. 1, 1983, as amended at 54 FR 18782, May 2, 1989] 

§ 122.6 Continuation of 

(a) EPA permits. When EPA is the permit-issuing authority, the conditions of an expired permit continue 
in force under 5 U.S.C. 558(c) until the effective date of a new permit (see §124.15) if: 

n"'''mITt"""" has submitted a application under which is a complete (under 
aPtJllcatlCm for a new and 

Effect. Permits section remain 

(1) Initiate enforcement action 

Issue a new under or 

Take other actions authorized by these 
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(8) for new and existing POTWs must submit the information contained in paragraph G) of 
this section using Form 2A or other form provided by the director. 

ADnIH':r:lnt~ for concentrated animal feeding operations or aquatic animal production facilities must 

facilities (including manufacturing facilities, commercial facilities, 
must submit Form 

(E) Applicants for new industrial facilities that discharge process wastewater must submit Form 20. 

(F) Applicants for new and existing industrial facilities that discharge only non process wastewater must 
submit Form 2E. 

(G) Applicants for new and existing facilities whose discharge composed entirely of storm water 
associated with industrial must submit Form 2F, unless exempted by §122.26(c)(1)(ii). If the 
discharge is composed of storm water and non-storm \,vater, the applicant must also submit, Forms 2C, 
20, and/or 2E, as appropriate (in addition to Form 2F). 

(H) Applicants for new and existing TWTDS, subject to paragraph (c) (2) (i) of this section must submit the 
application information required by paragraph (q) of this section, using Form 2S or other form provided 
by the director. 

(ii) The application information required by paragraph (a)(2)(i) of this section may be electronically 
submitted if such method of submittal is approved by EPA or the Director. 

(iii) Applicants can obtain copies of these forms by contacting the Water Management Divisions (or 
equivalent division which contains the NPDES permitting function) of the EPA Regional Offices. The 
Regional Offices' addresses can be found at §1.7 of this chapter. 

(iv) Applicants for State-issued permits must use State forms which must require at a minimum the 
information listed in the appropriate paragraphs of this section. 

(b) VVho applies? When a facility or activity is owned by one person but is operated by another person, it 
is the operator's duty to obtain a permit. 

..... rr' .... ,.." .... Jr'n a new discharge, shall submit an 'application at least 180 
rl'<'l'"'h,.",.,..."o. is to commence, unless for a later date has 

other TWTDS not addressed under n""-':ln"':lr,h 

listed in 
'1'"\1!1'"'",t,r-.n of a e-f."nr1,,,,rn aO!J\ic:able 

another form provided by 
permit application. 

rli,,/~h':l, .. nQ of water associated with 

of this section must submit the 
section to the Director within 1 year after 

Form 2S 
must submit a full 
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(3) Up to four SIC codes which best reflect the principal products or services provided by the facility. 

(4) The operator's name, address, telephone number, ownership status, and status as Federal, State, 
private, public, or other entity. 

(5) Whether the facility is located on Indian lands. 

(6) A listing of all permits or construction approvals received or applied for under any of the following 
programs: 

(i) Hazardous Waste Management program under RCRA. 

(ii) UIC program under SDWA. 

(iii) NPDES program under CWA. 

(iv) Prevention of Significant Deterioration (PSD) program under the Clean Air Act. 

(v) Nonattainment program under the Clean Air Act. 

(vi) National Emission Standards for Hazardous Pollutants (NESHAPS) preconstruction approval under 
the Clean Air Act. 

(vii) Ocean dumping permits under the Marine Protection Research and Sanctuaries Act. 

(viii) Dredge or fill permits under section 404 of CWA. 

(ix) Other relevant environmental permits, including State permits. 

(7) A topographic map (or other map if a topographic map is unavailable) extending one mile beyond the 
property boundaries of the source, depicting the facility and each of its intake and discharge structures; 
each of its hazardous waste treatment, storage, or disposal facilities; each well where fluids from the 
facility are injected underground; and those wells, springs, other surface water bodies, and drinking 
water wells listed in public records or otherwise known to the applicant in the map area. 

(8) A brief description of the nature of the business. 

of the rcr"""",',nn 

flows and treatment. A narrative identification of each or 
area which contributes wastewater to the effluent for process 

\AI:::'C:T"",\Af~,Tt:>r cooling water, and stormwater the flow which each process and 
a description of the treatment the wastewater the ultimate disposal of any solid or 
fluid wastes other than by discharge. Processes, operations, or production areas may be described in 
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(iii) Reporting requirements. Every applicant must report quantitative data for every outfall for the 
following pollutants: 

Biochemical Oxygen Demand (BOD5) 

Chemical Oxygen Demand 

Total Organic Carbon 

Total Suspended Solids 

Ammonia (as N) 

Temperature (both winter and summer) 

pH 

(iv) The Director may waive the reporting requirements for individual point sources or for a particular 
industry category for one or more of the pollutants listed in paragraph (g)(7)(iii) of this section if the 
applicant has demonstrated that such a waiver is appropriate because information adequate to support 
issuance of a permit can be obtained with less stringent requirements. 

(v) Each applicant with processes in one or more primary industry category (see appendix A of this part) 
contributing to a must quantitative data for the following pollutants in each outfall 

process wastewater: 

(8) Each applicant must indicate whether it knows or has reason to believe that any of the pollutants 
listed in table II or table III of appendix D of this part (the toxic pollutants and total phenols) for which 

http://ecfr.gpoaccess.gov/cgi/t!textltext-idx?c=ecfr&sid=l 5c9ae90a9546e009b84ae7e ... 
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standard shall provide the following information to the Director, using application forms provided by the 
Director: 

(1) DUffal/location. Outfall number, latitude and longitude to the nearest 15 seconds, and the name of 
the water. 

(2) date (for new riicl"'h,:::.rnt::>rc Date of eX~)eCled commencement of rl"","h"",..n,., 

of waste. An identification of ex[)ectea to 
upon commencement of r.",,,,,,,,,·hl"\r,,.. 

or noncontact water . 
.... "~J'-'\Jl<..-U to used commencement of "' ..... ,,, ... ""t.,..., ... ,,, 

n<:lr~n->ott::>rc listed below, unless 
the days, if 

remain value, average daily 
and of measurements taken. The ClIJ~.JII""'ClI 

accordance with 40 CFR Part 136. When oil and grease, 
or fecal coliform E coli) j and Enterococci and 
volatile in paragraphs must be 
collected For all other a a minimum of 
four (4) must be used unless specified otherwise at 40 Part For a composite 
sample, only one analysis of the composite of aliquots is required. New dischargers must include 
estimates for the pollutants or parameters listed below instead of actual sampling data, along with the 
source of each estimate. All levels must be reported or estimated as concentration and as total mass, 
except for flow, pH, and temperature. 

(A) Biochemical Oxygen Demand (BOD5). 

(8) Total Suspended Solids (TSS). 

(C) Fecal Coliform (if believed present or if sanitary waste is or will be discharged). 

(D) Total Residual Chiorine (if chlorine is used). 

Oil and Grease. 

Chemical Demand (if non-contact water or will 

(if nnrLrn,nT",,('T 

(I) 

<::>nl'\llr<:>n' is a new he must and submit Item IV of Form 22.21 
providing quantitative data in accordance that section no later than two years 

commencement of discharge. However, the applicant need not complete those portions of Item IV 
requiring tests which he has already performed and reported under the discharge monitoring 
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(iii) The name of the receiving water and the source of intake water. 

(iv) For each species of aquatic animals, the total yearly and maximum harvestable weight. 

(v) The calendar month of maximum feeding and the total mass of food fed during that month. 

(1) Basic application information. All applicants must provide the following information: 

(i) Facility information. Name, mailing address, and location of the facility for which the application is 
submitted; 

(ii) Applicant information. Name, mailing address, and telephone number of the applicant, and indication 
as to whether the applicant is the facility's owner, operator, or both; 

(iii) Existing environmental permits. Identification of all environmental permits or construction approvals 
received or applied for (including dates) under any of the following programs: 

(A) Hazardous Waste Management program under the Resource Conservation and Recovery Act 
(RCRA), Subpart C; 

(8) Underground injection Control program under the Safe Drinking Water Act (SDWA); 

(C) NPOES program under Clean Water Act (CWA); 

(D) Prevention of C:i,.,'nifir~.., Deterioration program under the Clean Air Act; 

Nonattainment nrl"\,F1r..,'r'n 

Air 

the Marine Protection 

CWA; 

(I) Other rCIl:;" ""n,· environmental 

is located in Indian and whether 
indian 

(vi) Flow rate. The facility's design flow rate (the wastewater flow rate the plant was built to handle), 

httn:/lecfr.gpoaccess.gov/cgilt/textltext-idx?c=ecfr&sid=1 
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and steps the facility is taking to minimize inflow and infiltration; 

Topographic map. A topographic map (or other map if a topographic map is unavailable) extending at 
one mile beyond property boundaries of the treatment plant, including all unit processes, and 

(A) Treatment plant area and unit processes; 

(8) The pipes or other structures which wastewater enters the treatment plant and the 
pipes or structures through which wastewater is discharged from the treatment plant. 
Include outfails from bypass piping, if ap!)!ICable; 

(C) Each well where fluids from the treatment plant are injected underground; 

(0) Wells, springs, and other surface water bodies listed in public records or otherwise known to the 
applicant within1/4mile of the treatment works' property boundaries; 

(E) Sewage sludge management facilities (including on-site treatment, storage, and disposal sites); and 

(F) Location at which waste classified as hazardous under RCRA enters the treatment plant by truck, 
rail, or dedicated pipe; 

(iii) Process flow diagram or schematic. (A) A diagram showing the processes of the treatment plant, 
including all bypass piping and all backup power sources or redundancy in the system. This includes a 
water balance showing all treatment units, including disinfection, and showing daily average flow rates at 
influent and discharge points, and approximate daily flow rates between treatment units; and 

(8) A narrative description of the diagram; and 

(iv) Scheduled improvements, schedules of implementation. The following information regarding 
scheduled improvements: 

(A) The outfall number of each outfall affected; 

(8) A narrative description of each required improvement; 

Scheduled or actual dates of rf'lrnnlptir,n for the 1"1"\11""'\A!,n,-, 

( 1 

construction; 

) Commencement of 1"'1'C"I~n;::,rno 

(i) 

Outfall 

(8) State, county, and city or town in which outfall is located; 
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zone; 

(ii) All applicants must sample and analyze for the pollutants listed in Appendix J, Table 1 A of this part; 

must sample and analyze for the pollutants listed in Appendix J, Table 2 of 
other pollutants for which the State or EPA have established water quality 

aDI:)IIC8Dlle to the receiving waters: 

(A) AU POTWs with a design flow rate equal to or greater than one million gallons per day; 

(8) All POTWs with approved pretreatment programs or POTWs required to develop a pretreatment 
program; 

(C) Other POTWs, as required by the Director; 

(v) The Director should require sampling for additional pollutants, as appropriate, on a case-by-case 
basis; 

(vi) Applicants must provide data from a minimum of three samples taken within four and one-half years 
prior to the date of the permit application. Samples must be representative of the seasonal variation in 
the discharge from each outfall. Existing data may be used, if available, in lieu of sampling done solely 
for the purpose of this application. The Director should require additional samples, as appropriate, on a 
case-by-case basis. 

(vii) All existing data for pollutants specified in paragraphs G)(4)(ii) through (v) of this section that is 
collected within four and one-half years of the application must be included in the pollutant data 
summary submitted by the applicant. If, however, the applicant samples for a specific pollutant on a 
monthly or more frequent basis, it is only necessary, for such pollutant, to summarize all data collected 
within one year of the application. 

include information 

f"'r.r~ront .. ",fir\n or number of 

minimum 

Unless otherwise metals must be ron ..... rtc'fi as total recoverable. 

(5) Effluent monitoring for whole effluent toxicity. (i) All applicants must provide an identification of any 
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to whole effluent 
the number of chronic or acute 

last permit reissuance. 

of 

'''Y'Ir'Yl<O>'";OC' if 
n,;;,r~lnr<:>ln.h 0)(5) 

Ox) For whole effluent toxicity data submitted to the Director within four and one-half 
date of the application, applicants must provide the dates on which the data were ,hrrIlTTc,ri 

summary of the results. 

(x) Each POTW required to perform whole effluent toxicity testing pursuant to paragraph U)(5)(ii) of this 
section must provide any information on the cause of toxicity and written details of any toxicity reduction 
evaluation conducted, if any whole effluent toxicity test conducted within the past four and one-half years 
revealed toxicity. 

(6) Industrial discharges. Applicants must submit the following information about industrial discharges to 
the POTW: 

(i) Number of significant industrial users (SIUs) and categorical industrial users (CIUs) discharging to the 
POTW; and 

(ii) POTWs with one or more SIUs shall provide the following information for each SIU, as defined at 40 
CFR 403.3(v), that discharges to the POTW: 

(A) Name and mailing address; 

(8) Description of all industrial processes that affect or contribute to the SIU's discharge; 

(C) Principal products and raw materials of the SIU that affect or contribute to the SIU's discharge; 

rll~,...h""rl"'lt:,rl In,rll,...~trrl" the amount attributable to process flow 

if under which ,...",t""'''''Inll('cC' 

information 

submitted within of the aDlJlicaticm 

A I"'\rc.trQ,;:,Trnc"t program; . 

(7) Discharges from hazardous waste generators and from waste cleanup or remediation sites. POTWs 
receiving Resource Conservation and Recovery Act (RCRA), Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA), or RCRA Corrective Action wastes or wastes generated at 
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( 1 ) Outfall number; 

( 2) State, county, and city or town in which outfall is located; 

( 3) Latitude and longitude, to the nearest second; and 

( 4) Distance from shore and depth below surface; 

( 5) Whether the applicant monitored any of the following in the past year for this CSO: 

( i) Rainfall; 

( ii) CSO flow volume; 

( iii) CSO pollutant concentrations; 

( iv) Receiving water quality; 

( v) CSO frequency; and 

( 6) The number of storm events monitored in the past year; 

(8) csa events. The following information about CSO overflows from each outfall: 

( 1 ) The number of events in the past year; 

( 2) The average duration per event, if available; 

( 3) The average volume per CSO event, if available; and 

( 4) The minimum rainfall that caused a CSO event, if available, in the last year; 

(C) Description of receiving waters. The following information about receiving waters: 

( 1 ) Name of rt=:>r'QI\/'lnn water; 

the (1 

the United 

(10) aDt)llcatl()ns must in rf'"\rnnli~nt~Q with §1 

00 N~ 
mining and dischargers applying for (except for new of facilities 
subject to the requirements of paragraph (h) of this section or new discharges of storm water associated 
with industrial activity which are subject to the requirements of §122.26(c)(1) and this section (except as 
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through limitations on an ,nr1,,....,,tf"\r 

(certain conventional and nl"\,-,,...r.n\l,ont,r.n,,,t 

;;..t\l~"A{'''' and source of information for the 
present in the discharges from 

listed in table III of appendix 0 (the toxic metals, in the discharge from any outfall: 
and total nh<::.n,,'''' 

(8) The toxic pollutants in table II of .",.,,-.on,r1.v 0 bis (chloromethyl) 
dichlorofluoromethane and This is waived for applicants with 
expected gross sales of less than for the next three years, and for coal mines with 
expected average production of less than tons of coal per year. 

(iv) The applicant is required to report that 2,3,7,8 Tetrachlorodibenzo-P-Dioxin (TCDD) may be 
discharged if he uses or manufactures one of the following compounds, or if he knows or has reason to 
believe that TCDD will or may be present in an effluent: 

(A) 2,4,5-trichlorophenoxy acetic acid (2,4,5-T) (CAS #93-76-5); 

(8) 2-(2,4,5-trichlorophenoxy) propanoic acid (Silvex, 2,4,5-TP) (CAS #93-72-1); 

(C) 2-(2,4,5-trichlorophenoxy) ethyl 2,2-dichloropropionate (Erbon) (CAS #136-25-4); 

(D) O,O-dimethyl 0-(2,4,5-trichlorophenyl) phosphorothioate (Ronnel) (CAS #299-84-3); 

(E) 2,4,5-trichlorophenol (TCP) (CAS #95-95-4); or 

(F) Hexachlorophene (HCP) (CAS #70-30-4); 

(v) Each applicant must report any pollutants listed in table V of appendix 0 (certain hazardous 
substances) if he believes they will be present in any outfall (no quantitative estimates are required 
unless they are already available). 

Other information. information the nnr'rn.ttoo 

Before hor,inr,inn 

is a new source. 

DroDm;ed facility, the 
ap~)llcatlcm Form 2c (see 

rOf'1lll1rlnn tests which he 

considered. 

(ii) The Regional Administrator shall make an initial determination whether the facility is a new source 
within 30 days of receiving all necessary information under paragraph (1)(2)(i) of this section. 
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shorter or longer period) . 

.." "'~"" for a variance from effluent limitations not based on effluent limitation guidelines, 
with of this section and need not be preceded by an 

(5) Water quality related effluent limitations. A modification under section 302(b)(2) of 
under section 302(a) for water quality related effluent limitations may be 
than the close of the pubiic comment period under § 1 0 on the permit from which 
sought. 

(6) Thermal for the thermal component of any 
discharge must be with a for under this section, except that if thermal 
effluent limitations are established CWA section 402(a)(1) or are based on water quality standards 
the for a variance may be filed the close of the public comment under § 124.10. A copy 
of the request as required under 40 1 subpart H, shaH be simu!taneousiy to the 
appropriate State or interstate certifying agency as required under 40 CFR part 125. (See §124.65 for 
special procedures for section 316(a) thermal variances.) 

(n) Variance requests by POTWs. A discharger which is a publicly owned treatment works (POTVV) may 
request a variance from otherwise applicable effluent limitations under any of the following statutory 
provisions as specified in this paragraph: 

(1) Discharges into marine waters. A request for a modification under CWA section 301 (h) of 
requirements of CWA section 301 (b)(1 )(8) for discharges into marine waters must be filed in accordance 
with the requirements of 40 CFR part 125, subpart G. 

(2) [Reserved] 

(3) Water quality based effluent limitation. A modification under CWA section 302(b)(2) of the 
requirements under section 302(a) for achieving water quality based effluent limitations shall be 
requested no later than the close of the public comment period under § 124.10 on the permit from which 
the modification is sought. 

(0) Expedited variance procedures and time extensions. (1) Notwithstanding the time requirements in 
and (n) of this the Director may notify a permit applicant before a draft permit is 

under 24.6 that the draft will contain limitations which are for variances. In 
the notice the Director may a condition of consideration 

IIrOrt"'\Q,nte of 

or 

,..,r<r""...,,-,,.,f All TWTDS 
..... ..."F ..... "...,....., ... ,h to the 

........ ,...d',-.r""+ ... must submit all ' .... 'l-r" ........ "'t"''''' 

information may be information 
Director may waive any requirement of this paragraph if or she access to substantially identical 
information. The Director may also waive any requirement of this paragraph that is not of material 
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monitoring data for the pollutants 
503 for the applicant's use or 

(i) The Director may require sampling for additional pollutants, as appropriate, on a ca~;e-IDv-ca!';e 

(ii) data from minimum of three c~n .... nlc>c taken within four and one-half years 
prior the date of application. of the sewage and 
should be taken at one month in lieu of sampling done solely for 
the purpose of this application; 

(iii) Appiicants must coiiect and anaiyze samples in accOidance with analytical methods approved under 
SW-846 unless an alternative has been specified in an existing sewage sludge permit; 

(iv) The monitoring data provided must include at least the following information for each parameter: 

(A) Average monthly concentration for all samples (mg/kg dry weight), based upon actual sample 
values; 

(8) The analytical method used; and 

(C) The method detection level. 

(8) Preparation of sewage sludge. If the applicant is a "person who prepares" sewage sludge, as defined 
at 40 CFR 503.9(r), the applicant must provide the following information: 

(i) If the applicant's facility generates sewage sludge, the total dry metric tons per 365-day period 
generated at the facility; 

Oi) If the applicant's facility receives sewage from another facility, the following information for 
each facility from which sewage is roron/or1' 

the other 

(C) A description of any other blending, treatment, or other activities that 
sludge; 

the quality of sewage 
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a public contact or reclamation site, as such site 

The of veclet,:Uic)n grown on the site, if known, and the nitrogen for this vegetation; 

or 0) met at 
vector attraction 

(I) Other information that describes how the site will be managed, as specified by the permitting 
authority. 

(iv) The following information for each ap~)HC;atlC)n site that has been identified at the time of permit 
if the intends to sewage sludge subject to cumulative pollutant 

503.1 site: 

(,A,) Vvh8ther the has contacted the permitting authority in the State \lv-here the bulk se'wage 
subject to 3(b)(2) will be applied, to ascertain whether bulk subject to 
3(b)(2) has applied to the site on or since July 20, 1993, and if so, name of the 

permitting authority and the name and phone number of a contact person at the permitting authority; 

(8) Identification of facilities other than the applicant's facility that have sent, or are sending, sewage 
sludge subject to the cumulative pollutant loading rates in §503.13(b)(2) to the site since July 20, 1993, 
if, based on the inquiry in paragraph (q)(iv)(A), bulk sewage sludge subject to cumUlative pollutant 
loading rates in §503.13(b)(2) has been applied to the site since July 20, 1993; 

(v) If not all land application sites have been identified at the time of permit application, the applicant 
must submit a land application plan that, at a minimum: 

(,A,) Describes the geographical area covered by the plan; 

(8) Identifies the site selection criteria; 

(C) Describes how the site(s) will be managed; 

(0) Provides for advance notice to the permit authority of specific land application sites and reasonable 
time for the authority to prior to land application of the sewage and 

from the aPIJilcant's 
Tt"'\IIr.IAI',nn information: 

the ap~)lIc,ant' 

U';::>I.JU"CI! site """',",""iI"nn se\ivaCle 

tolc,nh,.-,no number for 

metric tons from the ""' .... "I'f""'nt··c per on the surface 

(iii) The following information for each active sewage sludge unit at each surface \,.I ''''IJ'''';;)O 1 site that the 
applicant owns or operates: 
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metric tons of sewage sludge from the applicant's facility that is fired in sewage sludge 
per ."'h~l-n;::!V 

(ii) The following information for each sewage sludge incinerator firing the applicant's sewage sludge 
that the does not own or operate: 

contact person, mailing address, and telephone number of the sewage 

(B) The total dry metric tons from the applicant's facility per 365-day period fired in the sewage sludge 
incinerator; 

(iii) The following information for each sewage sludge incinerator that the applicant owns or operates: 

(A) The name and/or number and the location of the sewage sludge incinerator; 

(8) The incinerator's latitude and longitude to the nearest second, and method of deterrTlination~ 

(C) The total dry metric tons per 365-day period fired in the sewage sludge incinerator; 

(0) Information, test and documentation of ongoing operating parameters indicating that 
compliance with the National Emission Standard for Beryllium in 40 CFR part 61 will be achieved; 

(E) Information, test data, and documentation of ongoing operating parameters indicating that 
compliance with the National Emission Standard for Mercury in 40 CFR part 61 will be achieved; 

(F) The dispersion factor for the sewage sludge incinerator, as well as modeling results and supporting 
documentation; 

(G) The control efficiency for parameters regulated in 40 CFR 
results and supporting documentation; 

as well as ,.,'"'.1'''' .. ,''''.." .... ,..,... test 

(H) Information used to calculate the risk specific concentration (RSC) for chromium, including the 
results of incinerator stack tests for hexavalent and total chromium if the applicant is 
requesting a chromium limit based on a site-specific RSC value; 

or Carbon Monoxide in the exit gas for 

) Identification of 

)A 

for each 

(N) The operating """'~..,n ... ,."t"" .. f' for the sewage sludge incinerator air pollution control device(s), as 
obtained during the test of the sewage sludge incinerator to determine pollutant control 
efficiencies; 
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c. Testing and reporting for all four GC/MS fractions in the Porcelain Enameling industry. 

This revision continues that suspension.]1 

46 July 1, 1981, the Environmental Protection llrl,::::,nr'\f suspended until 
and the portions of Item of the NPDES 
to: 

.... ,..,t~TI""r..,.., fraction in the Tall Oil Rosin ~ut)cateqor.; 
of the Gum and Wood 

the and base-neutral 

b. Testing and reporting for the pesticide fraction in the Leather Tanning and Finishing, Paint 
and Ink Formulation, and Photographic Supplies industrial categories. 

c. Testing and reporting for the acid, base/neutral and pesticide fractions in the Petroleum 
Refining industrial category. 

d. Testing and reporting for the pesticide fraction in the Sulfite subcategories 
(subparts J and U) of the Pulp and industry (40 430); testing and reporting for 
the base/neutral and pesticide fractions in the following subcategories: Deink (subpart Q), 
Dissolving Kraft (subpart F), and Paperboard from Waste Paper (subpart and 
reporting for the volatile, base/neutral and pesticide fractions in the following subcategories: 
BeT Bleached Kraft (subpart H), Semi-Chemical (subparts B and C), and Nonintegrated-Fine 
Papers (subpart R); and testing and reporting for the acid, base/neutral, and pesticide 
fractions in the following subcategories: Fine Bleached Kraft (subpart I), Dissolving Sulfite 
Pulp (subpart K), Groundwood-Fine Papers (subpart 0), Market Bleached Kraft (subpart G), 
Tissue from Wastepaper (subpart T), and Nonintegrated-Tissue Papers (subpart S). 

e. Testing and reporting for the base/neutral fraction in the Once-Through Cooling Water, Fly 
Ash and Bottom Ash Transport Water process wastestreams of the Steam Electric Power 
Plant industrial category. 

This revision continues that 

revision" 

1/ ClVIe-fir-in facilities, Phase II 
must submit to the for review the information 
this section and all ap~)lIccible nn-."":;,,nnc: of 25.95 of 
the for Information must be nrn'\flrll:;n 

(2) Source water physical data. These include: 
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participation or consultation with Federal or State agencies undertaken 
and 

(5) Cooling water system data. Phase II 
must provide the following information for 

facilities as defined in part 125, subpart J of this chapter 
water intake structure they use: 

(i) A narrative description of the operation of the water its relationship to cooling water 
intake structures, the proportion of the intake flow that is used in the system, the number of days 
of the year the cooling water system is in operation and seasonal changes in the operation of the 
system, if applicable; and 

(ii) Design and engineering calculations prepared by a qualified professional and supporting data to 
support the description required by paragraph (r)(5)(i) of this section. 

[48 FR 14153, Apr. 1, 1983, as amended at 49 FR Aug. 8, 1984; FR 38046, Sept. 26, 1984; 
50 FR 6940, 6941, Feb. 19, 1985; 50 FR Aug. 29,1985; 51 FR 26991, July 28,1986; 53 FR 
4158, Feb. 12, 1988; 53 FR 33007, 6, 1988; 54 FR 254, Jan. 4, 1989; 54 FR 18782, May 2, 1989; 
55 FR 30128, July 24,1990; 55 FR Nov. 1 1990; 58 FR 9413, Feb. 19,1993; 60 FR 17956, 
Apr. 7,1995; 60 FR 33931, June 29,1995; 60 FR Aug. 7,1995; 64 FR 42462, Aug, 4,1999; 64 
FR 68838, Dec. 8, 1999; 65 FR 30905, May 15, 2000; 66 FR 65337, Dec. 18,2001; 68 FR 7265, Feb. 
12,2003; 69 FR 41 July 9,2004; 70 FR 60191, Oct. 14,2005; 71 FR 6983, Feb. 10,2006; 71 FR 
35039, June 16, 2006; 72 FR 11211, Mar. 12,2007; 72 FR 40250, July 24, 2007} 

Effective Date At 72 FR 37109, July 9,2007, §122.21(r)(1)(ii) and (r)(5) were suspended. 

......................... to State programs, 
see 

If"IOI"'I'!'lT'IOf"l in 
rt:: .. ;:nl"'ln~II""IIQ "",.."F"''''"' ... ...,I·''' officers the 

notified the Director to the "''''1''',.,.,..''''..,1 

to sign permit applications may provide for assignment or 
corporate positions under §122.22(a)(1 )(ii) rather than to specific 
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CAFO") means a lot or facility (other than an aquatic animal production 
Trdi;-;''''',I;-' conditions are met: 

(i) Animals 
maintained or more in 

are, or will be stabled or confined and fed or 
12-month period, and 

(ii) growth, or post-harvest residues are not sustained in the normal growing 
the lot or facility. 

or 
under common are considered 

ricd"crrnrnlnn the number of animals an operation, if they adjoin each 
for the wastes. 

The term land application area means land under the control of an AFO owner or operator, whether it 
owned, rented, or leased, to which manure, litter or process wastewater from the production area is or 

may be applied. 

(4) Large concentrated animal feeding operation ("Large CAFO"). An AFO is defined as a Large CAFO if 
it stables or confines as many as or more than the numbers of animals specified in any of the following 
categories: 

(i) 700 mature dairy cows, whether milked or dry; 

(ii) 1,000 veal calves; 

(iii) 1,000 cattle other than mature dairy cows or veal calves. Cattle includes but is not limited to heifers, 
steers, bulls and cow/calf pairs; 

(iv) 2,500 swine each weighing 55 pounds or more; 

(v) 10,000 swine each weighing less than 55 pounds; 

(vi) 500 horses; 

(vii) 10,000 or lambs; 

ducks (if the AFO or 

ducks (if the AFO 

raw other 

Medium concentrated animal 
AFO with the and number of that 

(i) this section which has been defined or is 
CAFO if: 
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(9) Small concentrated animal feeding operation ("Small CAFO"). An AFO that is designated as a CAFO 
and is not a Medium CAFO. 

,;:,nr.rrn.lori or authorized by EPA under 
,""onln,n::::.1 Administrator may also 

determined that 
downstream or adjacent 

Oi) States wdh no approved program. The Administrator may 
do not have an program and in country where no entity demonstrated 

and has expressly authorized by EPA to implement the NPDES program. 

(2) In making this designation, the State Director or the Regional Administrator shall consider the 
following factors: 

(i) The size of the AFO and the amount of wastes reaching waters of the United States; 

(ii) The location of the AFO relative to waters of the United States; 

(iii) The means of conveyance of animal wastes and process waste waters into waters of the United 
States; 

(iv) The slope, vegetation, rainfall, and other factors affecting the likelihood or frequency of discharge of 
animal wastes manure and process waste waters into waters of the United States; and 

(v) Other relevant factors. 

(3) No AFO shall be designated under this paragraph unless the State Director or the Regional 
Administrator has conducted an on-site inspection of the operation and determined that the operation 
should and could be regulated under the permit program. In addition, no AFO with numbers of animals 
below those established in paragraph (b)(6) of this section may be designated as a CAFO unless: 

manmade ditch, 

which F\rlrlln~TO 
or otherwise come into direct contact with the 

(3) Information to submit with permit aDJJlicaticm A aPl::Jlicatlc)l'1 for an individual must 
include the information specified in . A notice of intent for a permit must include the 
information specified in §§122.21 122.28. 
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/""\n,::::..-<::!tint'''' that are defined as CAFOs under 
nn,::::..-<::!.+,-,,.. must or seek 

with all NPDES 
this 

2003, that were not defined CAFOs 

hor'r>rr,,,, defined as 

14,2003, that were not defined as 
obtain coverage under an NPDES 
27,2009. 

but which not new sources. For 
constructed and AFOs that make ",h,.."nr"...,,,, f"'In'::.r~'rir1r'c that result in becoming 

CAFOs for the first after 
must seek to obtain coverage under an 

not new sources, the owner or operator 
as follows: 

(i) For newly constructed operations not subject to effluent limitations guidelines, 180 days prior to the 
time CAFO commences operation; or 

(ii) For other operations ( e.g. , resulting from an increase in the number of animals), as soon as 
possible, but no later than 90 days after becoming defined as a CAFO; except that 

(iii) If an operational change that makes the operation a CAFO would not have made it a CAFO prior to 
April 14, 2003, the operation has until February 27,2009, or 90 days after becoming defined as a CAFO, 
whichever is later. 

(4) New sources. New sources must seek to obtain coverage under a permit at least 180 days prior to 
the time that the CAFO commences operation. 

(5) Operations that are designated as CAFOs. For operations deSignated as a CAFO in accordance with 
paragraph (c) of this section, the owner or operator must seek to obtain coverage under a permit no later 
than 90 days after receiving notice of the designation. 

(6) No potential to discharge. Notwithstanding any other provision of this section, a CAFO that has 
received a "no potential to discharge" determination in accordance with paragraph (f) of this section is 
not required to seek coverage under an NPDES permit that would otherwise be required by this section. 
If circumstances materially change at a CAFO that has received a NPTD determination, such that the 
CAFO has a potential for a discharge, the CAFO has a duty to immediately notify the Director, and seek 
coverage under an NPDES permit within 30 after the change in circumstances. 

nnc,r,;::,t·,nn or is no 

nQ,'rrHt1"oCl has demonstrated to the satisfaction 
litter 

than 

(a) Permit Concentrated animal 
point sources subject to the NPDES permit program. 

and 

defined in this section, are 
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"'nr,r,"",of'l NPDES programs, either the Director or 
D.ri.-n,rllct.-",t,·v determines vioiation or is a 

to waters of the United States. This rlo,,,i""'n~t'r"\n 
conveyances used for rr.llcr-'",nn 

The Director discharges from municipal <::Pf"\~r,;,to storm sewers on system-wide or 
ju risdiction-wide this determination the may consider the following factors: 

(A) The location of the discharge with respect to waters of the United States as defined at 40 CFR 122.2. 

(8) The size of the discharge; 

(C) The quantity and nature of the pollutants discharged to waters of the United States; and 

(0) Other relevant factors. 

(2) The Director may not require a permit for discharges of storm water runoff from the following: 

(i) Mining operations composed entirely of flows which are from conveyances or of 
conveyances (including but not limited to pipes, conduits, ditches, and channels) used for collecting and 
conveying precipitation runoff and which are not contaminated by contact with or that have not come into 
contact with, any overburd~:m, raw material, intermediate products, finished product, byproduct, or waste 
products located on the site of such operations, except in accordance with paragraph (c)(1)(iv) of this 
section. 

(ii) All field activities or operations associated with oil and gas exploration, production, processing, or 
treatment operations or transmission facilities, including· activities necessary to prepare a site for drilling 
and for the movement and placement of drilling equipment, whether or not such field activities or 
operations may be considered to be construction activities, except in accordance with paragraph (c)(1) 
(iii) of this section. Discharges of sediment from construction activities associated with oil and gas 
exploration, production, processing, or treatment operations or transmission facilities are not subject to 
the provisions of paragraph (c)(1)(iii)(C) of this section. 

obtained for 

(iii) The "' .... "'r"''h ....... which of 
medium 

U,",'rI"'I",,,,.,,to in a permit application be a permittee or a co-permittee) with one or more other 
discharges from the large or medium municipal storm sewer system which covers all, or a 

http://ecfr.gpoaccess.gov/cgvtltextltext-idx?c=ecfr&sid=l 
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more than one operator shall identify the effluent limitations, or other permit 
to each nr.c;,r,;:,t,r-,r 

section 
funding under 
(b)H.2.j. 

storm water runoff combined with municipal 
in accordance with the of 

nrl"\l,II""I,,-,n,,, of this section. 

""pr.,,,,,,.,,,tp storm sewer is or is not 
IMn,Q.rn,:::>1" the owner or of the rllC'l~h"'''r1O 

VI of the Clean Water Act. 40 CFR 

(9)(i) On and after October 1, 1994, for discharges composed entirely of storm water, that are not 
required by (a)(1) of this section to obtain a permit, operators shall be required to obtain a 
NPDES permit 

(A) The discharge is from a small MS4 required to be regulated pursuant to §122.32; 

(8) The discharge is a storm water discharge associated with small construction activity pursuant to 
paragraph (b)(15) of this section; 

(C) The Director, or in States with approved NPDES programs either the Director or the EPA Regional 
Administrator, determines that storm water controls are needed for the discharge based on wasteload 
allocations that are part of "total maximum daily loads" (TMDLs) that address the pollutant(s) of concern; 
or 

(D) The Director, or in States with approved NPDES programs either the Director or the EPA Regional 
Administrator, determines that the discharge, or category of discharges within a geographic area, 
contributes to a violation of a water quality standard or is a significant contributor of pollutants to waters 
of the United States. 

(ii) Operators of small MS4s designated pursuant to paragraphs (a)(9)(i)(A), (a)(9)(i)(C), and (a)(9)(i)(0) 
of this section shall seek coverage under an NPDES permit in accordance with §§122.33 through 
122.35. Operators of non-municipal sources designated pursuant to paragraphs (a)(9)(i)(8), (a)(9)(i)(C), 
and (a)(9)(i)(0) of this section shall seek coverage under an NPOES permit in accordance with 
paragraph (c)(1) of this section. 

(iii) of storm water 
of this section shall 
n""r'rTH(~~II'\n for a later is 

or 

and (a)(9)(i)(D) 
unless 

determined the 1 

(ii) Located in the counties listed in appendix H, except municipal ec.n,'Olr',=,to storm sewers that are located 
in the incorporated places, townships or towns within such counties; or 
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rn,l\,o,,,,,,,,,rp or of conveyances (including roads 
curbs, gutters, ditches, man-made channels, or 

or other public 
se'Naloe, industrial wastes, 

under State law such as sewer district, flood 
or an Indian tribe or an authorized Indian tribal 

':lnr-.rl"'l\,/or1 rn'::l,n"",..,or'no.-.t agency under section 208 of the CWA that 

Oi) Designed or used for collecting or conveying storm water; 

(iii) Which is not a combined sewer; and 

(iv) Which is not part of a Publicly Owned Treatment Works (POTW) as defined at 40 CFR 122.2. 

(9) Outfall means a point source as defined by 40 CFR 122.2 at the point where a municipal separate 
storm sewer discharges to waters of the United States and does not include open conveyances 
connecting two municipal separate storm sewers, or pipes, tunnels or other conveyances which connect 
segments of the same stream or other waters of the United States and are used to convey waters of the 
United States. 

(10) Overburden means any material of any nature, consolidated or unconsolidated, that overlies a 
mineral deposit, excluding topsoil or similar naturally-occurring surface materials that are not disturbed 
by mining operations. 

(11) Runoff coefficient means the fraction of total rainfall that will appear at a conveyance as runoff. 

(12) Significant materials includes, but is not limited to: raw materials; fuels; materials such as solvents, 
detergents, and plastic pellets; finished materials such as metallic products; raw materials used in food 
processing or production; hazardous substances designated under section 101 (14) of CERCLA; any 
chemical the facility is to pursuant to section 313 of title III of SARA; 1"0,.1",1'"70..-«:" 

De~;tlcldes: and waste as ashes, and that have the nrd"cnti.,,1 

with storm water rii"'l"h",,''''''''''' 

(1 

I"l"'Irn/Q\I~r'I"Q of raw ,.,...,,,,,toIF,...,1 

"AI.,IUI.Jt;;;'"' areas located on 
c"'r"l~r<::ltQ from activities, such office and !:Il"r'f"\",n,;:o,Y'1\/lnn 

as the drainage from the excluded areas is not mixed with storm water drained 
described areas. Industria! facilities (including industrial facilities that are federally, State, or municipally 
owned or operated that meet the description of the facilities listed in paragraphs (b)(14)(i) through (xi) of 
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(15) Storm water discharge associated with small construction activity means the nlC',-n'::lrnc> of storm 
V'Jater 

than 

for the U.S. EPA Water Docket, 401 M Street DC 
National Archives and Records Administration (NARA). For information on the aVc3JlaDllltv 
at call or to: 
http://www. archive s. govlfederalregister!code_ olfederal_regulations/ibr_locations. htm f. An operator 
must certify to the Director that the construction activity will take place during a period when the value of 
the rainfall erosivity factor is less than five; or 

(8) Storm water controls are not needed based on a "total maximum daily load" (TMDL) approved or 
established by EPA that addresses the pollutant(s) of concern or, for non-impaired waters that do not 
require TMDLs, an equivalent analysis that determines allocations for small construction sites for the 
pollutant(s) of concern or that determines that such allocations are not needed to water quality 
based on consideration of existing in-stream concentrations, expected growth in pollutant contributions 
from all sources, and a margin of safety. For the purpose of this paragraph, the pollutant(s) of concern 
include sediment or a parameter that addresses sediment (such as total suspended solids, turbidity or 
siltation) and any other pollutant that has been identified as a cause of impairment of any water body 
that will receive a discharge from the construction activity. The operator must certify to the Director that 
the construction activity will take place, and storm water discharges will occur, within the drainage area 
addressed by the TMDL or equivalent analysis. 

(ii) Any other construction activity designated by the Director, or in States with approved NPDES 
programs either the Director or the EPA Regional Administrator, based on the potential for contribution 
to a violation of a water standard or for contribution of pollutants to waters of the 
United States. 
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and 
treatment 

dlSl)oSal of any solid or fluid wastes other than 

P-\ certification that ali outfaHs that should contain industrial 
activity have been tested or evaluated for the presence of non-storm water rilc ..... h,::.rrIOc: 

covered a NPDES tests for such non-storm water may smoke tests, 
dye tests, analysis of accurate schematics, well as appropriate tests, The 

certification shall include a description of the method used, the date of any testing, and the on-site 
drainage points that were directly observed durin~ a test; 

(D) Existing information regarding significant leaks or spills of toxic or hazardous pollutants at the facility 
that have taken place within the three years prior to the submittal of this application; 

(E) Quantitative data based on samples collected during storm events and collected in accordance with 
§122.21 of this part from all outfalls containing a storm water discharge associated with industrial activity 
for the following parameters: 

( 1 ) Any pollutant limited in an effluent guideline to which the facility is subject; 

( 2 ) Any pollutant listed in the facility's NPDES permit for its process wastewater (if the facility is 
operating under an existing NPDES permit); 

( 3) Oil and grease, pH, 80D5, COD, TSS, total phosphorus, total Kjeldahl nitrogen, and nitrate plus 
nitrite nitrogen; 

( 4 ) information on the ri'crh'Olrno under § 122.21 and 

flow 
and the method of flow measurement or "" ... t,rr.~,t',",n· 

,..,"'r·"'rY~ot,"'rC' listed in ,",""·"'''''''Ol,.,h 

unless 
monitoring requirements of the permit for the discharge. of a new source or new 
discharge which is composed entirely of storm water are exempt from the requirements of §122.21 (k)(3) 
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name, address, telephone number of contact person, ownership 

list additional authorities will be 
commitment to seek such additional 

(iii) Source identification. (A) A of the historic use of ordinances, guidance or other controls 
which limited the of non-storm water to any Publicly Owned Treatment Works 
serving the same area the municipal storm sewer 

(8) A USGS 7.5 minute map with a scale between 1:10,000 
and 1 :24,000 if cost one mile beyond service boundaries of the municipal storm 
sewer system covered by the permit application. The following information shall be provided: 

( 1 ) The location of knovm municipal storm sewer system outfa!!s discharging to waters of the United 
States; 

( 2) A description of the land use activities (e.g. divisions indicating undeveloped, residential, 
commercial, agricultural and industrial uses) accompanied with estimates of population densities and 
projected growth for a ten year period within the drainage area served by the separate storm sewer. For 
each land use type, an estimate of an average runoff coefficient shall be provided; 

( 3 ) The location and a description of the activities of the facility of each currently operating or closed 
municipal landfill or other treatment, storage or disposal facility for municipal waste; 

( 4 ) The location and the permit number of any known discharge to the municipal storm sewer that has 
been issued a NPDES permit; 

( 5) The location of major structurai controls for storm water discharge (retention basins, detention 
basins, major infiltration devices, etc.); and 

( 6) The identification of publicly owned parks, recreational areas, and other open lands. 

(iv) Discharge characterization. (A) Monthly mean rain and snow fal! estimates (or summary of weather 
bureau data) and the average number of storm events. 

( 1 ) AsseSSE:;d 

uses; 

the CVVA that 

Listed in State Source Assessments without 
.-,/"'1, ...... ,"',...,,,,,, action to control non point sources of cannot to attain or 
maintain water quality standards due to storm sewers, construction, highway maintenance and runoff 
from municipal landfills and municipal sludge adding significant pollution (or contributing to a violation of 
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C\IC"TOrt1C which are unable to utilize the 
6) of this section, because 

shall field screen no more than 500 or 
in such circumstances, the 

ea:SHNe!s'[ lines 

(v) to control pollutants 
from the storm sewer information on existing 
structural and source controls, measures for structural controls, 
that are currently implemented. controls may include, but are not limited Procedures to 
control pollution from construction controls; wetland 
protection measures; best management practices for new and emergency spill response 
programs. The description may address controls established under State law as well as local 
requirements. 

(8) A description of the existing program to identify illicit connections to the municipal storm sewer 
system. The description should include inspection procedures and methods for detecting and preventing 
illicit discharges, and describe areas where this program has been implemented. 

(vi) Fiscal resources. (A) A description of the financial resources currently available to the municipality to 
complete part 2 of the permit application. A description of the municipality's budget for existing storm 
water programs, including an overview of the municipality's financial resources and budget, including 
overall indebtedness and assets, and sources of funds for storm water programs. 

(2) Part 2. Part 2 of the application shall consist of: 

(i) Adequate legal authority. A demonstration that the applicant can operate pursuant to legal authority 
established by statute, ordinance or series of contracts which authorizes or enables the applicant at a 
minimum to: 

Control 
sewer of 

ordinance, order or similar 

,..",."",II,,,,,..,/""o with conditions in f"'Irf1l1n<:>,n,..,::.c 

separate storm sewer. 

illicit rllcrh~,rn'::>c to 

http://ecfr.gpoaccess.gov/cgiltltextltext-idx?c=ecfr&sid=l 

from 
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Total 

of the United States 
1'"1''',r''h'O:,r,.'Il~C'' to 

schedule to provide estimates major outfall identified in either paragraph (d)(2) 
1 ) of this section of the CQ~)(::/"\n"'l load and of the event mean concentration 
storm for any constituent del:ected in any sample required under paragraph (d)(2)(iii) 

section; and 

(D) A proposed monitoring program for representative data collection for the term of the permit that 
describes the location of outfalls or field points to be sampled (or the location of instream 
stations), why the location is representative, the of sampling, parameters to be sampled, and 
a description of sampling equipment. 

(iv) Proposed management program. A proposed management program covers the duration of the 
permit. It shall include a comprehensive planning process which involves public participation and where 
necessary intergovernmental coordination, to reduce the discharge of pollutants to the maximum extent 
practicable using management practices, control techniques and system, design and engineering 
methods, and such other provisions which are appropriate. The program shall also include a description 
of staff and equipment available to implement the program. Separate proposed programs may be 
submitted by each coapplicant. Proposed programs may impose controls on a systemwide basis, a 
watershed basis, a jurisdiction basis, or on individual outfalls. Proposed programs will be considered by 
the Director when developing permit conditions to reduce pollutants in discharges to the maximum 
extent practicable. Proposed management programs shall describe priorities for implementing controls. 
Such programs shall be based on: 

(A) A description of structural and source control measures to reduce pollutants from runoff from 
commercial and residential areas that are from the storm sewer that are to 
be the life of the with an of the reduction of 

,rnr'\IOrYlQ" .. 'rw,n such controls. At a minimum, the nnr',... .. 'nt'r'''' 

m!::>;n-::',nor'nOl"'lT nf-nlt:'rt~ assess the on the 
control devices have been 

removal from storm water 
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nrr,nr'o:>n"'l to 'rnr~lcrY'lo,'\f and maintain structural non-structural 
in storm runoff from construction the municipal 

( 1 ) A np'<:::f""r'lnTIIf"\r'\ of procedures for site planning which incorporate consideration of potential water 
quality 

( 2 ) A description of requirements for nonstructural and structural best management practices; 

( 3 ) A for identifying nrl/"\r!1"o'" for inspecting sites and enforcing control 
measures the nature of the activity, topography, and the characteristics of 
soils and receiving water quality; and 

( 4 ) A description of appropriate educational and training measures for construction site operators. 

(v) Assessment of controls. Estimated reductions in loadings of pollutants from discharges of municipal 
storm sewer constituents from municipal storm sewer systems as the result of the municipal 
storm water quality management program. The assessment shall also identify known impacts of storm 
water controls on ground water. 

(vi) Fiscal analysis. For each fiscal year to be covered by the permit, a fiscal analysis of the necessary 
capital and operation and maintenance exp.enditures necessary to accomplish the activities of the 
programs under paragraphs (d)(2) (iii) and (IV) of this section. Such analysis shall include a description 
of the source of funds that are proposed to meet the necessary expenditures, including legal restrictions 
on the use of such funds. 

(vii) Where more than one legal entity submits an application. the application shall contain a description 
of the roles and responsibilities of each legal entity and procedures to ensure effective coordination. 

obtain 
'thr'n." ..... n ,..,,,,,,,,,,-:>,,r,o<:,, from 

i'1.",r-h'",rf"1l"" a~sso,clatea with industrial 
of than 1 or 

or uncontrolled <::'!:U"HT""'rlf 

March 1 0, 2003. 

(2) For any group application submitted in accordance with n""r'~""r,;::, (c)(2) of this section: 
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A apr)itcatlcm shall be submitted to the Director within 180 
a of this 

(ii) storm water rI!cl~h!:l,.no of this section. 

of notice, unless permission 
for: 

rlic,rh'.:,rn~,e a!ssoclated with industrial 

(7) The Director shall issue or deny permits for discharges composed entirely of storm water under this 
section in accordance with the following schedule: 

(i) (A) Except as (e)(7)(i)(8) of this section, the Director shall issue or deny permits 
for storm water with industrial activity no later than October 1, 1993, or, for new 
sources or existing sources which fail to submit a complete permit application by October 1, 1992, one 
year after receipt of a complete permit application; 

(8) For any municipality with a population of less than 250,000 which submits a timely Part! group 
application under (e)(2)(i)(8) of this section, the Director shall issue or deny permits for storm 
water discharges with industrial activity no later than May 17, 1994, or, for any such 
municipality which fails to submit a complete Part! I group permit application by May 17, 1993, one year 
after receipt of a complete permit application; 

(ii) The Director shall issue or deny permits for large municipal separate storm sewer systems no later 
than November 16, 1993, or, for new sources or existing sources which fail to submit a complete permit 
application by November 16, 1992, one year after receipt of a complete permit application; 

(iii) The Director shall issue or deny permits for medium municipal separate storm sewer systems no 
later than May 17, 1994, or, for new sources or existing sources which fail to submit a complete permit 
application by May 17, 1993, one year after receipt of a complete permit application. 

nl~l-n~rnt:> associated with small construction activities identified in ",,",,",..,,,,r,..., 

). from these sources 
then. 

may the Director to 
storm water which contributes to a of a water 
of pollutants to waters of the United States. 
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I"\QF'rr\,t·tlnn authority retains the 
upon a determination that the 

to an instream excursion above 

Certification. The no exposure certification must require the submission of the following information, 
at a minimum, to aid the NPDES permitting authority in determining if the facility qualifies for the no 
exposure exclusion: 

(i) The legal name, address and phone number of the discharger (see §122.21 (b)); 

(ii) The facility name and address, the county name and the latitude and longitude where. the facility is 
located; 

(iii) The certification must indicate that none of the following materials or activities are, or will be in the 
foreseeable future, exposed to precipitation: 

(A) Using, storing or cleaning industrial machinery or equipment, and areas where residuals from using, 
storing or cleaning industrial machinery or equipment remain and are exposed to storm water; 

(8) Materials or residuals on the ground or in storm water inlets from spills/leaks; 

(C) Materials or products from past industria! activity; 

(D) Materiai handling equipment (except adequately maintained vehicles); 

(E) Materials or products during loading/unloading or transporting activities; 

new 

(I) 

All "no certifications must include the and in 
IIrOrl"'lontc:: of of law that I have read 

IlrOrl"'lt:>nt<:! for and an 
storm water permitting; and of storm water 

contaminated by exposure to industrial activities or materials from the facility identified in this 
document (except as allowed under paragraph (g)(2)) of this section. I understand that I am obligated to 

5c9ae90a9546e009b84ae 7 e ... 
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(iii) City, county, or State political boundaries; 

(iv) State highway systems; 

(v) Standard metropolitan statistical areas as defined by the Office of Management and Budget; 

(vi) Urbanized areas as designated by the Bureau of the Census according to criteria in 30 FR 15202 
(May 1, or 

(vii) Any other appropriate division or combination of boundaries. 

one or more or of 
within the area described in paragraph (a)(1) 

sut)category of are either: 

(i) Storm water point sources; or (ii) One or more or subcategories of point sources other than 
storm water point sources, or one or more or subcategories of "treatment works treating 
domestic sewage", if the sources or "treatment works treating domestic sewage" within each category or 
subcategory all: 

(A) Involve the same or substantially similar types of operations; 

(8) Discharge the same types of wastes or engage in the same types of sludge use or disposal 
practices; 

(C) Require the same effluent limitations, operating conditions, or standards for sewage sludge use or 
disposal; 

(D) Require the same or similar monitoring; and (E) In the opinion of the Director, are more appropriately 
controlled under a general permit than under individual permits. 

(3) Water quality-based limits. Where sources within a specific category or subcategory of dischargers 
are subject to water quality-based limits imposed pursuant to §122.44, the sources in that specific 
category or subcategory shall be subject to the same water quality-based effluent limitations. 

(4) Other requirements. (i) The permit must clearly identify the applicable conditions for each 
""",Y'onnnl or of j"",I"''''Y'MO'''''' or treatment works treating domestic sewage covered by the 

C;;I;::>,>UC;;:U, or 
rr.rrQ~nr.r.rllr1n State 

(ii) The contents of the notice of intent shall be specified in the general permit and shall require the 
submission of information necessary for adequate program implementation, including at a minimum, the 
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( 1 ) The location of the discharge with respect to waters of the United States; 

( 2) The size of the discharge; 

( 3) The and nature of the pollutants discharged to waters of the United States; and 

( 4 ) Other relevant 

to be excluded from the coverage 
nf\t:,ro:;t,r-d" shall submit an 

(iv) When an individual NPDES permit is issued to an owner or operator otherwise subject to a general 
NPDES permit, the applicability of the general permit to the individual NPDES permittee is automatically 
terminated on the effective date of the individual permit. 

(v) A source excluded from a general permit solely because it already has an individual permit may 
request that the individual permit be revoked, and that it be covered by the general permit. Upon 
revocation of the individual permit, the general permit shall apply to the source. 

(c) Offshore oil and gas facilities (Not applicable to State programs). (1) The Regional Administrator 
shaU, except as provided below, issue general permits covering discharges from offshore oil and gas 
exploration and production facilities within the Region's jurisdiction. Where the offshore area includes 
areas, such as areas of biological concern, for which separate permit conditions are required, the 
Regional Administrator may issue separate general permits, individual permits, or both. The reason for 
separate general permits or individual permits shall be set forth in the fact sheets or 
statements of basis. statement of basis or fact sheet for a draft include the Regional 
Administrator's tentative as to whether the to "new sources," "new 

ov,c;t,r,n sources and the reasons for this and the 

Water Act 
U.S.C. 

to to <oo,.,,,,,.,,,,to 

U.S.C. 1251 et seq. ), Safe 
et seq. ), Resource Conservation 

Water Act 
Recovery 

U.S.C. 300f et 
(42 U.S.C. 6901 

), Clean Air 
seq. )) 
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source: 
environmental 

environmental review r.l"r\\flc·,r.t~'" 
rio'~or''"nir'o whether an Environmental 

nrrHIIC.,,,,r,,, for from new 

to 

(ii) an NPDES approved State is not a Federal action and therefore does not require EPA to conduct 
an environmental review. 

(2) An EIS prepared under this paragraph shall include a recommendation either to issue or deny the 
permit. 

(i) If the recommendation is to deny the permit, the final EIS shall contain the reasons for the 
recommendation and list those measures, if any, which the applicant could take to cause the 
recommendation to be changed; 

(ii) If the recommendation is to issue the permit, the final EIS shall recommend the actions, if any, which 
the permittee should take to prevent or minimize any adverse environmental impacts; 

(3) The Regional Administrator, to the extent allowed by law, shall issue, condition (other than imposing 
effluent limitations), or deny the new source NPDES permit following a complete evaluation of any 
significant beneficial and adverse impacts of the proposed action and a review of the recommendations 
contained in the EIS or finding of no significant impact. 

Cd) Effect of compliance w;th new source performance standards. (The provisions of this paragraph do 
not apply to existing sources which modify their pollution control facilities or construct new pollution 
control facilities and achieve performance standards, but which are neither new sources or new 
dischargers or otherwise do not meet the requirements of this paragraph.) 

(1) as provided in paragraph (d)(2) of this section, any new discharger, the construction of which 
commenced after October 18, 1972, or new source which meets the applicable new source 

standards before the commencement of may not be to any more 
nClrfr;'"I"n':.nf"'CI standards standards 

the C'r;f",noC't 

(i) 

for 

of r.e.-tr"-t"Y'l',nr'o afforded ) of this 

Additional permit conditions in accordance with toxic or hazardous 
,h""t"",..,r-t:.,<, which are not controlled by new source performance standards. This includes permit 

conditions controlling pollutants other than those identified as toxic pollutants or hazardous substances 
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the program 

rll~r't'I".rn''' ... of storm water associated with industrial 
in which case you must meet the Within 

l"\o .......... '1c1r.nn is EPA, unless you are authorized to administer the 

[64 FR 68842, Dec. 8, 1999] 

§ 122.32 As an ..... n'E> .. ~'\!"nil" of a small am I under the NPDES storm water 

(a) Unless you qualify for a waiver under paragraph (c) of this section, you are regulated if you operate a 
small MS4, including but not limited to systems operated by federal, State, Tribal, and local 
governments, including State departments of transportation; and: 

(1) Your small MS4 is located in an urbanized area as determined by the latest Decennial Census by the 
Bureau of the Census. (If your small MS4 is not located entirely within an urbanized area, only the 
portion that is within the urbanized area is regulated); or 

(2) You are designated by the NPDES permitting authority, including where the designation is pursuant 
to §§123.35(b)(3) and (b)(4) of this chapter, or is based upon a petition under §122.26(f). 

(b) You may be the subject of a petition to the NPDES permitting authority to an NPDES permit 
for your discharge of storm water. If the NPDES permitting authority determines that you need a permit, 
you are required to with through 122.35. 

less 

coverage if your MS4 serves under 

(1) The permitting authority has evaluated all waters of the U.S., including small streams, 

c4435c9ae90a9546e009b84ae7e ... 
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(c) If you operate a v~''''''''''L'-'U small MS4: 

(1) Designated under § 1 you must apply for coverage under an NPDES permit, or apply for a 
modification of an existing permit under paragraph (b)(3) of this section by March 10, 2003, 
unless your MS4 serves jurisdiction with a population under 10,000 and the NPDES permitting 
authority has estabiished a phasing schedule under §123.35(d)(3) of this chapter. 

(2) Designated under §122.32(a)(2), you must apply for coverage under an NPDES permit, or apply for a 
modification of an existing NPDES permit under paragraph (b)(3) of this section, within 180 days of 
notice, unless the NPDES permitting authority grants a later date. 

[64 FR 68843, Dec. 8, 1999] 

........... ,"' .. .,. ... ,.... ... of a "'~, .................. small what will my NPDES MS4 storm 

(a) Your NPDES MS4 permit will require at a minimum that you develop, implement, and enforce a 
storm water management program designed to reduce the discharge of pollutants from your MS4 to the 
maximum extent practicable (MEP), to protect water quality, and to satisfy the appropriate water quality 
requirements of the Clean VVater Act. Your storm water management program must include the 
minimum control measures described in paragraph (b) of this section unless you apply for a permit 
under §122.26(d). For of this section, narrative effluent limitations requiring implementation of 
best management the most appropriate form of effluent limitations when 
f'tO<ol,.,r~ori to reductions of to the maximum extent 

and of best consistent with 

program. 

;-ori"li70"" and pe!;tlcldes. ""'-1"'110,("'1,1'",f"j 

motor oil or household hazardous recommends 
and how to become involved in local stream and beach restoration 

,;,r-TI\IIT.e", as well as activities are coordinated service and conservation corps or other 
citizen groups. EPA recommends that the public program be using a mix of 
appropriate strategies, to target specific audiences and communities. Examples of strategies include 

Page 
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(li) Your nrr\nr'", ....... must include the de\Je!~Jnrnel't minimum: 

(A) An ordinance or other regulatory mechanism to 
sanctions to ensure to the extent allclwable 

and sediment controls, as well as 
Tribal, or local law; 

(8) for construction site operators to implement appropriate erosion and sediment control 
best ,.,..,"", .... "'f'l0.Y\01,-.+ I'"'\'""'''';''I"'/"it'. 

for construction site operators to control waste such as discarded building materials, 
chemicals, litter, and sanitary waste at the construction site that may cause 

to water quality; 

(D) Procedures for site plan review which incorporate consideration of potential water quality impacts; 

(E) Procedures for receipt and consideration of information submitted by the public, and 

(F) Procedures for site inspection and enforcement of control measures. 

(iii) Guidance: Examples of sanctions to ensure compliance include non-monetary penalties, fines, 
bonding requirements and/or permit denials for non-compliance. EPA recommends that procedures for 
site plan review include the review of individual pre-construction site plans to ensure consistency with 
local sediment and erosion control requirements. Procedures for site inspections and enforcement of 
control measures could include steps to identify priority sites for inspection and enforcement based on 
the nature of the construction activity, topography, and the characteristics of soils and receiving water 
quality. You are encouraged to provide appropriate educational and training measures for construction 
site operators. You may wish to require a storm water pollution prevention plan for construction sites 
within your jurisdiction that discharge into your system. See §122.44(s) (NPDES permitting authorities' 
option to incorporate qualifying State, Tribal and local erosion and sediment control programs into 
NPOES permits for storm water discharges from construction sites). Also see §122.35(b) (The NPDES 
permitting authority may recognize that another government entity, including the permitting authority, 
may be responsible for implementing one or more of the minimum measures on your behalf.) 

must: 

mechanism to "'1'",,·,,"0<'<' [J1[JSl-C[J'[]Sllrl 

redlev,elooment ....... '"','Ol"t .... to the allowable under 

maintenance of BMPs. 

Guidance: If water 
nC>II4">I,'"InrTlO,Flr and more 

runoff from new 
Tribal or local law; 

recommends that chosen: appropriate for the community; minimize water 
impacts; and attempt to maintain pre-development runoff conditions. In choosing appropriate 
EPA encourages you to participate in locally-based watershed planning efforts which attempt to involve 
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(ii) The measurable 
you will undertake 

of Federal Regulations: 

for each of the BMPs 
actions, 

appropriate, the months and years in which 
rTIll<:::>et,r.nc>" and the of the and 

person or persons responsible for implementing or rr.r,rnln~Tlnn your storm water m;::.n<:>,nQr'rlOln't 

(3) Guidance: Either EPA or your State or Tribal permitting authority will provide a menu of BMPs. You 
may choose BMPs from the menu or select others that satisfy the minimum control measures. 

(e)(1) You must comply with any more stringent effluent limitations in your permit, including permit 
requirements that modify, or are in addition to, the minimum control measures based on an approved 
total maximum daily load (TMDL) or equivalent analysis. The permitting authority may include such more 
stringent limitations based on a TMDL or equivalent analysis that determines such limitations are 
needed to protect water quality. 

(2) Guidance: EPA strongly recommends that until the evaluation of the storm water program in §122.37, 
no additional requirements beyond the minimum control measures be imposed on regulated small MS4s 
without the agreement of the operator of the affected small MS4, except where an approved TMDL or 
equivalent analysis provides adequate information to develop more specific measures to protect water 
quality. 

(f) You must comply with other applicable NPDES permit requirements, standards and conditions 
established in the individual or general permit, developed consistent with the provisions of §§ 122.41 
through 122.49, as appropriate. 

(g) Evaluation and assessment -(1) Evaluation. You must evaluate program compliance, the 
appropriateness of your identified best management practices, and progress towards achieving your 
identified measurable goals. 

Note to paragraph(g)(1): The NPDES authority may determine monitoring 
rr.cll"'rlontc- for in accordance monitoring to your 

in group program is 

Oi) Results of information collected and -:>n<,I\/-;'o.n rnnnitr"'lrin,,., data, if any, the ron,nrtlnn 

(iii) A summary of the storm water activities you plan to undertake during the next reporting cycle; 
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§ 122.37 Will the small MS4 storm water nlFl"\MIF~rn at §§122.32 through 
1 and of this 

will evaluate the 
December 10,2012 

research effort 
will 

[64 FR 68847, Dec. 8, 1999] 

C-Permit Conditions 

§ 122.41 Conditions ~nl"\Ut"~hIQ to all nlf:u'''''''I'r~ 

of 

aoollcalble to State programs, see 

The following conditions apply to all NPDES permits. Additional conditions applicable to NPDES permits 
are in §122.42. All conditions applicable to NPDES permits shall be incorporated into the permits either 
expressly or by reference. If incorporated by reference, a specific citation to these regulations (or the 
corresponding approved State regulations) must be given in the permit. 

(a) Duty to comply. The permittee must comply with all conditions of this permit. Any permit 
noncompliance constitutes a violation of the Clean Water Act and is grounds for enforcement action; for 
permit termination, revocation and reissuance, or modification; or denial of a permit renewal application. 

(1) The permittee shall comply with effluent standards or prohibitions established under section 307(a) of 
the Clean Water Act for toxic pollutants and with standards for sludge use or disposal 
established under section 405(d) of the CWA within the time in the that establish 
these standards or or standards for sewage even if the has 
not been the 

890f141 
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rpr\rp';;:,t:>rlT~l·'\lo of the monitored 

(3) Records of monitoring information shall include: 

(i) The date, exact place, and time of sampling or measurements; 

(ii) The individua\(s) who performed the sampling or measurements; 

(iii) The date(s) analyses were performed; 

(iv) The individua\(s) who performed the analyses; 

(v) The analytical techniques or methods used; and 

(vi) The results of such analyses. 

(4) Monitoring must be conducted according to test procedures approved under 40 CFR Part 136 unless 
another method is required under 40 CFR subchapters N or O. 

(5) The Clean Water Act provides that any person who falsifies, tampers with, or knowingly renders 
inaccurate any monitoring device or method required to be maintained under this permit shall, upon 
conviction, be punished by a fine of not more than $10,000, or by imprisonment for not more than 2 
years, or both. If a conviction of a person is for a violation committed after a first conviction of such 
person under this paragraph, punishment is a fine of not more than $20,000 per day of violation, or by 
imprisonment of not more than 4 years, or both. 

(k) Signatory requirement. (1) All applications, reports, or information submitted to the Director shall be 
signed and certified. (See § 122.22) 

(iii) The alteration or addition results in use 
and such ~lt~~r::::l!·lnn of conditions that 

are different from or absent in the of additional use or sites 
not reported during the permit application process or not n''''nnrtt:>r! pursuant to an 
application plan; 
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r1<:>rn'Ol"'o to the treatment 

Severe property 

nor'rnii-too knows in advance of the need for a bypass, it shall 
before the date of the bypass. 

(Ii) Unanticipated 
paragraph (1)(6) of 

The permittee shall submit notice of an unanticipated bypass as required in 
section (24-hour notice). 

(4) Prohibition of bypass. (i) Bypass is prohibited, and the Director may take enforcement action against 
a permittee for bypass j unless: 

(A) Bypass was unavoidable to prevent loss of life, personal injury, or severe property damage; 

(B) There were no feasible alternatives to the bypass, such as the use of auxiliary treatment facilities, 
retention of untreated wastes, or maintenance during normal periods of equipment downtime. This 
condition is not satisfied if back-up equipment should have been installed in the exercise of 
reasonable engineering judgment to prevent a bypass which occurred during normal periods of 
equipment downtime or preventive maintenance; and 

(C) The permittee submitted notices as required under paragraph (m)(3) of this section. 

(ii) The Director may approve an anticipated bypass, after considering its adverse effects, if the Director 
determines that it will meet the three conditions listed above in paragraph (m)(4)(i) of this section. 

(n) Upset -(1) Definition. Upset means an exceptional incident in which there is unintentional and 
temporary noncompliance with technology based permit effluent limitations because of factors beyond 
the reasonable control of the permittee. ,li.,n upset does not include noncompliance to the extent caused 
by operational error, improperly designed treatment facilities, inadequate treatment facilities, lack of 
preventive maintenance, or careless or improper operation. 

constitutes an affirmative defense to an action 
effluent limitations if the 

(i) 

(1 of tllis 

The norl"Y'l.tto", f"f"Ir-nniiori with any remedial measures of this section. 

Burden of proof. In 
an upset has the burden 

enforcement rH'f"If"{:l,,,nlr,n the ",,,,, ... ,..,..,,'I'too e.o"'I ........ " ... to establish the occurrence of 
proof. 
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quantity or quality of effluent to be ri,,,,,r-h,,,rrHo.'; from the POTW. 

(1 the components of the storm water management program that are 

(2) to the storm water rn"..,,,,,,..,,,rna.-;t "'-"r<,r",.,.,,, 

condition. Such proposed changes shall 

(3) Revisions, if ne(~essar-y to the assessment of controls and the fiscal analysis reported in the permit 
application under and (d)(2)(v) of this part; 

(4) A summary of data, including monitoring data, that is accumulated throughout the reporting year; 

(5) Annual expenditures and budget for year following each annual report; 

(6) A summary describing the number and nature of enforcement actions, inspections, and public 
education programs; 

(7) Identification of water quality improvements or degradation; 

(d) Storm water discharges. The initial permits for discharges composed entirely of storm water issued 
pursuant to §122.26(e)(7) of this part shall require compliance with the conditions of the permit as 
expeditiously as practicable, but in no event later than three years after the date of issuance of the 
permit. 

(e) Concentrated animal feeding operations (CAFOs). Any permit issued to a CAFO must include: 

(1) Requirements to develop and implement a nutrient management plan. At a minimum, a nutrient 
management plan must include best management practices and procedures necessary to implement 
applicable effluent limitations and standards. Permitted CAFOs must have their nutrient management 
plans developed and implemented by February 27, 2009. CAFOs that seek to obtain coverage under a 
permit after February 27, 2009, must have a nutrient management plan developed and implemented 
upon the date of coverage. The nutrient must, to the extent applicable: 

to 

contact confined 

that chemicals other contaminants handled 
process wastewater, or storm water or treatment 
such chemicals and other contaminants; 

(vii) Identify protocols for appropriate testing of manure, litter, process wastewater, and soil; 
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(2) New or reissued permits, and to the extent allowed under §122.62 modified or revoked and reissued 
permits, shall incorporate each of the applicable requirements referenced in §§ 122.44 and 122.45. 

(c) Incorporation. Allpermit conditions shall be incorporated either expressly or by reference. If 
incorporated by reference, a specific citation to the applicable regulations or requirements must be given 
in the permit. 

[48 FR 14153, Apr. 1,1983, as amended at 65 FR 30908, May 15, 2000] 

§ 122.44 and conditions (al)lJltICi:iO!le 

to State NPDES programs, see 

In addition to the conditions established under §122.43(a), each NPDES permit shall include conditions 
meeting the following requirements when applicable. 

(a)(1) Technology-based effluent limitations and standards based on: effluent limitations and standards 
promulgated under section 301 of the CWA, or new source performance standards promulgated under 
section 306 of CWA, on case-by-case effluent limitations determined under section 402(a)(1) of CWA, or 
a combination of the three, in accordance with §125.3 of this chapter. For new sources or new 

these based limitations and standards are to the of 

rnn, .... it,"'\f"ir'f"f waiver must be included in the as an express condition and 
must be documented in the "",,,,.·,..,..i+-',, fact sheet or C'T~"Qrn_QnT of basis. 

(v) This provision does not supersede certification processes and requirements already established in 
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in-stream excursion above 
must 

Where 
present in an effluent concentration 
contributes an excursion above narrative rrlT,Qn,-\n 

the must establish effluent limits 

or 
an 
other relevant may 
risk assessment data, exposure 

and current EPA documents; or 

(8) Establish effluent limits on a case-by-case basis, using EPA's water quality criteria, published under 
section 304(a) of the CWA, supplemented where necessary by other relevant information; or 

(C) Establish effluent limitations on an indicator parameter for the pollutant of concern, provided: 

( 1 ) The permit identifies which pollutants are intended to be controlled by the use of the effluent 
limitation; 

( 2 ) The fact sheet required by § 124.56 sets forth the basis for the limit, including a finding that 
compliance with the effluent limit on the indicator parameter will result in controls on the pollutant of 
concern which are sufficient to attain and maintain applicable water quality standards; 

( 3) The permit requires all effluent and ambient monitoring necessary to show that during the term of 
the permit the limit on the indicator parameter continues to attain and maintain applicable water quality 
standards; and 

( 4 ) The permit contains a reopener clause allowing the permitting authority to modify or revoke and 
reissue the if the limits on the indicator parameter no longer attain and maintain applicable water 
quality CT~nf'1~rr'c 

Uut::iIll\J-UC:lS£:~U effluent limits under 

aplJlic;able water 
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in internal waste streams under 
rate of etc., 

nl""\titil"'·",tir,n under 

503; oras 

monitor 
the nature and 

SpeCITlE~d in 40 CFR 503 

(3) to report monitoring results for storm water discharges associated with industrial 
activity which are to an effluent limitation guideline shall be established on case-by-case basis 
with a frequency dependent on the nature and effect of the discharge, but in no case less than once a 
year. 

(4) Requirements to report monitoring results for storm water discharges associated with industrial 
(other than those addressed in paragraph (i)(3) of this section) shall be established on a case-by-

case with a frequency dependent on the nature and effect of the discharge. At a minimum, a 
permit for such a discharge must require: 

(i) The discharger to conduct an annual inspection of the facility site to identify areas contributing to a 
storm water discharge associated with industrial activity and evaluate whether measures to reduce 
pollutant loadings identified in a storm water pollution prevention plan are adequate and properly 
implemented in accordance with the terms of the permit or whether additional control measures are 
needed; 

(ii) The discharger to maintain for a period of three years a record summarizing the results of the 
inspection and a certification that the facility is in compliance with the pian and the permit, and identifying 
any incidents of non-compliance; 

(iii) Such and certification be in accordance with and 

POTWs to: 

c443 5 c 9ae90 a9 5 46e009b 8 4ae 7 e ... 
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and which wouid have 
issuance; or 

the ClUIJIIt..,ClllUI of a less 

( 2) The Administrator determines that technicai mistakes or mistaken interpretations of law were made 
in the under section 

less effluent limitation is nec:;essar-y 
control and for which there is no 

The """'·m'tt"'''' has received a permit modification under section 301 (c), 301 (g), 301 (h), 301 (i), 301 
301 or 

,",""',.......,;;-+00 has installed the treatment facilities 
and has nrr.t'\or·ht r\,nor'""t.c:,rl 

unable to achieve the nrc",,,,,, ,,, 

or modified 
less stringent than 
modification). 

(ii) Limitations. In no event maya permit with respect to which (1)(2) of this section applies be 
renewed, or modified to contain an effluent limitation than required by 
effluent in effect at the time the permit is or In no event may 
such a permit to into waters be renewed, issued, or modified to contain a less stringent 
effluent limitation if the implementation of such limitation would result in a violation of a water quality 
standard under section 303 applicable to such waters. 

(m) Privately owned treatment works. For a privately owned treatment works, any conditions expressly 
applicable to any user, as a limited co-permittee, that may be necessary in the permit issued to the 
treatment works to ensure compliance with applicable requirements under this part. Alternatively, the 
Director may issue separate permits to the treatment works and to its users, or may require a separate 
permit application from any user. The Director's decision to issue a permit with no conditions applicable 
to any user, to impose conditions on one or more users, to issue separate permits, or to require separate 
applications, and the basis for that decision, shall be stated in the fact sheet for the draft permit for the 
treatment works. 

(n) Grants. Any conditions imposed in grants made by the Administrator to POTWs under sections 201 
and 204 of CWA which are reasonably necessary for the achievement of effluent limitations under 
section 301 of CWA. 

For storm water 1"1;"' ..... 1-,<,1"/"'1,0>'" aSSC)Ci8lted 
Director may include 

or erosion and sediment control nr'f'\Mf"''''''''''' 

reference. a qualifying Tribal, or local program does not one or more of the 
elements in this paragraph (5)(1), then the Director must include those elements as conditions in the 
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Ihc'r""nt1~lhl below maximum production 
'n,-., .. ,-," .... ,., during the 

the 

alternate 
two consecutive months otherwise covered 
not in fact meet the level in the notice. 

2 ) The permittee shaH comply with the lirnit",ti,r"\nc- that correspond to the 
level of production specified in the has notified the Director under 

n"",'""nr':l",t-\ (b)(2)(ii)(B)( 1.) of this which case the norrnittao shall comply with the lower of the 
level of production during each month or the ievei cru:>.rIT.cri 

( 3) The permittee shall submit with the DMR the level of production that actually occurred during each 
month and the limitations, standards, or prohibitions applicable to that level of production. 

(c) Metals. All permit effluent limitations, standards, or prohibitions for a metal shall be expressed in 
terms of "total recoverable metal" as defined in 40 CFR part 136 unless: 

(1) An applicable effluent standard or limitation has been promulgated under the CWA and specifies the 
limitation for the metal in the dissolved or valent or total form; or 

(2) In establishing permit limitations on a case-by-case basis under §125.3, it is necessary to express 
the limitation on the metal in the dissolved or valent or total form to carry out the provisions of the CWA; 
or 

(3) All approved analytical methods for the metal inherently measure only its dissolved form ( e.g., 
hexavalent chromium). 

(d) Continuous discharges. For continuous discharges all permit effluent limitations, standards, and 
prohibitions, including those necessary to achieve water quality standards, shall unless impracticable be 
stated as: 

POTWs. 

shall 

(1 ) 

not to 

(4) Prohibition or limitation of mass, 
(for shall not contain at any time more than 0.1 
(1/4kilogram) of zinc in any discharge). 
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§ 122.46 Duration of to State programs 1 see §1 

(a) NPDES permits shall be effective for a fixed term not to exceed 5 years. 

the term of a permit shall not be extended by modification beyond the 
this section. 

The Director may issue any permit for a duration that is less than the full allowable term under this 
section. 

be issued to on or after the deadline forth in section 301 
IIron--.on"tC' of section includes effluent limitations to meet the 

whether or not applicable effluent limitations .. ric.!"""",,, have been 

(e) A determination that a particular discharger falls within a given industrial category for purposes of 
expiration date under (d) of this section is not conclusive as to the 

inclusion in that category for any other purposes, and does not prejudice any 
rights challenge or change that inclusion at the time that a permit based on that determination is 
formulated. 

[48 FR 14153, Apr. 1, 1983, as amended at 49 FR 31842, Aug. 8,1984; 50 FR 6940, Feb. 19, 1985; 60 
FR 33931, June 29, 1995] 

§ 122.47 Schedules of ,..,...'.,.,,""'11"' .. ' .... "" 

(a) General (applicable to State programs, see §123.25). The permit may, when appropriate, specify a 
schedule of compliance leading to compliance with CWA and regulations. 

(1) Time for compliance. Any schedules of compliance under this section shall require compliance as 
soon as possible, but not later than the applicable statutory deadline under the CWA. 

(i) The time between interim 
,...",""" .... 1;"",.., .... 0 with standards for 
exceed six months. 

V~lrnf"\IQ~ of interim include: (a) Submit a 

time h01>.Alo/C,n 

(b) let a contract for construction of required , .... v,,,,\.,\.,"-' 

schedule for 
shall not 

1 construction 
commence 
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Code of 

sufficient to data which are 
continuous monitoring; 

and as specified in 

[48 FR 141 1, 1983; 50 FR 6940, Feb. 19, 1 

§ 122.49 Considerations under Federal law. 

The is a list of Federal laws that may to the issuance of permits under these rules. When 
any is its must followed. When the applicable law requires 
consideration or ad(:mtlon permit conditions or requires the denial of a permit, those 

"ron-.onte also must be TOllowea. 

(a) The Wild and Scenic Rivers Act, 16 U.S.C. 1273 et seq. section 7 of the Act prohibits the Regional 
Administrator from assisting by license or otherwise the construction of any water resources project that 
would have a direct, adverse effect on the values for which a national wild and scenic river was 
established. 

(b) The National Historic PresefVation Act of 1966, 16 U.S.C. 470 et seq. section 106 of the Act and 
implementing regulations (36 CFR part 800) require the Regional Administrator, before issuing a license, 
to adopt measures when feasible to mitigate potential adverse effects of the licensed activity and 
properties listed or eligible for listing in the National Register of Historic Places. The Act's requirements 
are to be implemented in cooperation with State Historic Preservation Officers and upon notice to, and 
when appropriate, in consultation with the Advisory Council on Historic Preservation. 

(c) The Endangered Species Act, 16 U.S.C. 1531 et seq. section 7 of the Act and implementing 
regulations (50 CFR part 402) require the Regional Administrator to ensure, in consultation with the 
Secretary of the Interior or Commerce, that any action authorized by EPA is not likely to jeopardize the 
continued existence of any endangered or threatened species or adversely affect its critical habitat. 

(d) The Coastal Zone Management Act, 16 U.S.C. 1451 et seq. section 307(c) of the Act and 
implementing regulations (15 C FR part 930) prohibit EPA from issuing a permit for an activity affecting 
land or water use in the coastal zone until the applicant certifies that the activity complies with 
the State Coastal Zone Management program, and the State or its concurs with the 
certification the of Commerce overrides the State's nnt'lf"'n,nf"'( 

(f) Executive orders. I U",.-Oln/c>rl I 

Water U.S.C. 1251 et U.S.C. 300f seq. ), 
U.S.C. 7401 et seq. ), Resource U .S.C. 6901 et seq. ») 

141 amended at 48 
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30 in advance of the nrf"\nf'lC~Orl transfer date 

a 

§ 122.62 Modification or revocation and reissuance of .-...0 ............ 11"0;::' ""~,IJ"'''''''''''''''' to State 
programs, see 

When the Director receives any information (for ov!::!rnnlo 

submitted the as in the 
revocation and under §1 or conducts review of 
determine whether or not one or more of the listed in ""<::>'C':l"''''':lr.h", for 
modification or revocation and reissuance or exist. If cause or 
revoke and reissue the to the limitations of and may request an 
UIJI..lOl.C;U application if necessary. When is modified, only the conditions modification 
are If a is revoked and the entire permit reopened to revision 
and the permit is for a new term. If cause does not exist under this section or 
§122.63, the Director shall not modify or revoke and the permit. If a permit modification satisfies 
the criteria in §122.63 for "minor modifications" the permit may be modified without a draft permit or 
public review. Otherwise, a draft permit must be prepared and other procedures in part 124 (or 
procedures of an approved State program) followed. 

(a) Causes for modification. The following are causes for modification but not revocation and reissuance 
of permits except when the permittee requests or agrees. 

(1) Alterations. There are material and SUbstantial alterations or additions to the permitted facility or 
activity (including a change or in the use or disposal which 
occurred after issuance conditions or 
absent in the 

the 

The ",t-::>nri.::.rf"il:' 

(1) For of amended standards or CI..IUIOUVI when: 

(A) The permit condition requested to be modified was based on a promulgated effluent limitation 
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measure or measures as Sp€::Cl1lea in 22.34(b) when: 

the determination that another entity was 

Oi) The other that the requirement(s). 

,,,,,,teaH;;,;:', such as errors in calculation, or mistaken interpretations of la,w made 
conditions. 

"''''T':>II<::." the tro"trnont tnf"'hnr~l,",r,,! f"'f"'lnClrlprprt 

effluent limitations under section 
maintained the facilities but nevertheless has been achieve those effluent li,..,.,it"'~'i,",r'" 

the limitations in modified may reflect the level of 
shall not be less than by 

(17) (Reserved] 

(18) Land application plans. When required by a permit condition to incorporate a land application plan 
for beneficial reuse of sewage sludge, to revise an existing land application plan, or to add a land 
application plan. 

(b) Causes for moddication or revocation and reissuance. The following are causes to modify or, 
alternatively, revoke and reissue a permit: 

(1) Cause exists for termination under §122.64, and the Director determines that modification or 
revocation and reissuance is appropriate. 

(2) The Director has received notification (as required in the permit, see §122,41 (1)(3) of a proposed 
transfer of the permit. A permit also may be modified to reflect a transfer after the effective date of an 
automatic transfer (§ 122.61 (b)) but will not be revoked and reissued after the effective date of the 
transfer except upon the request of the new permittee. 

[48 FR 14153, Apr. 1,1983, as amended at 49 FR 25981, June 25,1984; 49 FR 37009, Sept. 29,1984; 
49 FR 38050, Sept. 26, 1984; 50 FR 4514, Jan. 31, 1985; 51 FR 20431, June 4, 1986; 51 FR 26993, 
July 28,1986; 54 FR 256, 258, Jan. 4,1989; 54 FR 18784, May 2,1989; 60 FR 33931, June 1995; 
64 FR 68847, Dec. 8, 1999; 65 FR 30909, May 15, 2000; 70 FR 60191, Oct. 14,2005] 

or 

Allow for in or control of where the Director determines that 
no other change in permit is necessary, provided a written agreement containing a specific date 
for transfer of permit responsibility, coverage, and liability between the current and new permittees has 
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issued after June 30, 1981 to rllC'f"'h,::.rn,orC' 

IIl'Tllt",11nrlC' and 

Industry Category 

Adhesives and sealants 

Aluminum forming 

Auto and other laundries 

Battery manufacturing 

Coal mining 

Coil coating 

Copper forming 

Electrical and electronic components 

Electroplating 

Explosives manufacturing 

Foundries 

Gum and wood chemicals 

Inorganic chemicals manufacturing 

Iron and steel manufacturing 

Leather and 

ink formulation 

Petroleum 

Pharmaceutical nrcl"vOlr,,,,,fi,,,n,, 

and ;:;'UI..i'lJllt~::::. 

Plastics processing 

http://ecfr.gpoaccess.gov/cgi/t!text!text-idx?c=ecfr&sid=l 5c9ae90a9546e009b84ae 7 e ... 4/2008 



Electronic Code of Federal Page 11 7 of 141 

Table I-Testing Requirements for Organic Toxic Pollutants by Industrial Category for 
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Electronic Code of Federal Regulations: 

21 V methyl chloride 

22V methylene chloride 

23V 1,1 ,2,2-tetrachioroethane 

24V tetrachloroethylene 

25V toluene 

26V 1,2-trans-dichloroethylene 

27V 1,1, 1-trichloroethane 

28V 1,1 ,2-trichloroethane 

29V trichloroethylene 

31V vinyl chloride 

Acid Compounds 

1 A 2-chlorophenol 

2A 2,4-dichlorophenol 

3A 2,4-dimethylphenol 

4A 4,6-dinitro-o-cresol 

5A 2,4-dinitrophenol 

6A 2-nitrophenol 

7A 

SA "_, ""or,/ "_'''_("11'>,",,,, 

lOA 

benzidine 

58 benzo(a)anthracene 

Page 119 of 141 
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Electronic of Federal Regulations: 

34B hexachlorobutadiene 

35B hexachlorocyclopentadiene 

36B hexachloroethane 

37B indeno(1,2,3-cd)pyrene 

38B isophorone 

39B napthalene 

40B nitrobenzene 

41B N-nitrosodimethylamine 

428 N-nitrosodi-n-propylamine 

43B N-nitrosodiphenylamine 

448 phenanthrene 

45B pyrene 

46B 1,2,4-trichlorobenzene 

Pesticides 

1P aldrin 

2P alpha-BHe 

3P beta-SHe 

4P gamma-BHe 

5P delta-BHe 

10P dieldrin 

13P endosulfan sulfate 

14P endrin 

http://ecfr.gpoaccess .gov Ie giltltext/text-idx?c=ecfr&sid= 1 
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Code 

if to be Present 

Bromide 

Chlorine, Tota! Residual 

Color 

Fecal Coliform 

Fluoride 

Nitrate-Nitrite 

Nitrogen, Total Organic 

Oil and Grease 

Phosphorus, Total 

Radioactivity 

Sulfate 

Sulfide 

Sulfite 

Surfactants 

Aluminum, Total 

Total 

Boron, Total 

Total 

Toxic Poflutants 

Page 123 of 141 

To Identified 
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Electronic 

Dimethyl amine 

Dintrobenzene 

Disulfoton 

Diuron 

Epichlorohydrin 

Ethion 

Ethylene diamine 

Ethyiene dibrornide 

Formaldehyde 

Furfural 

Guthion 

Isoprene 

of Federal 

I sopropanolam in e Dodecyl benzen es ulfonate 

Kelthane 

Kepone 

Malathion 

Mercaptodimethur 

Naled 

Napthenic acid 
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of 

Apr. 20 I 1981, the Environmental Protection 
and the corresponding of Item V-C 

,h,f""'tonr.,,,,/ of the Textile Mills 
r ..... r,,,rl.nn for the 

Precious 
and 

3. Testing and reporting for all four GC/MS fractions in the Porcelain Enameling industry. 

July 1, 1981! the Environmental Protection Agency suspended until further notice 
and the corresponding portions of Item V-C of the NPDES application Form 2c as 

1. Testing and reporting for the pesticide fraction in the Tall Oil Rosin Subcategory (subpart D) and 
Rosin-Based Derivatives Subcategory (subpart F) of the Gum and Wood Chemicals industry (40 CFR 
part 454), and testing and reporting for the pesticide and base/netural fractions in all other subcategories 
of this industrial category. 

2. Testing and reporting for the pesticide fraction in the Leather Tanning and Finishing, Paint and Ink 
Formulation, and Photographic Supplies industrial categories. 

3. Testing and reporting for the acid, base/neutral and pesticide fractions in the Petroleum Refining 
industrial category. 

4. Testing and reporting for the pesticide fraction in the Papergrade Sulfite subcategories (subparts J 
and U) of the Pulp and Paper industry (40 CFR part 430); testing and reporting for the base/neutral and 
pesticide fractions in the following subcategories: Deink (subpart Q), Dissolving Kraft (subpart F), and 
Paperboard from Waste Paper (subpart E); testing and reporting for the volaWe, base/neutral and 
pesticide fractions in the following subcategories: BCT Bleached Kraft (subpart H), Semi-Chemical 
(subparts B and C), and Nonintegrated-Fine Papers (subpart R); and testing and reporting for the acid, 
base/neutral, and pesticide fractions in the following subcategories: Fine Bleached Kraft (subpart I), 
Dissolving Sulfite Pulp (subpart K), Groundwood-Fine Papers (subpart 0), Market Bleached Kraft 
(subpart G), Tissue from Wastepaper (subpart T), and Nonintegrated-Tissue Papers (subpart S). 

ron,t"\rtinn for the base/neutral fraction in the 
process wastestreams of the Steam 

This rn\;,,..,r,,,, 

to the document 141 
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eleCtronIC LOGe ot t ederal '-.'-'''''' ..... .lU-I...lV.lh) 1 141 

in each fraction are listed in Item V-C. 

and Mills: 

GS" =raction 
Subpart3 VOA Acid Base/neutl Pes4-lrirl~~ 

iA ( ) ( ) 
( ) 
( ) 

0 ( ) 
( ) ( ) ( ) 

F ( ) () 
( ) ( ) 
( ) ( ) 
( ) ( ) 

J ( ) ( I) ( ) 
C) ( I) 

( ) ( I) 

( ) ( ) 
( ) ( ) 
( ) ( ) 

( ) ( ) 
( ) ( ) ( ) 

( ) 

( ) ( ) ( ) 
T ( ) ( ) ( ) 

( ) ( ) () 

1 Must test. 

not test "reason to believe" it is rii"'f"~"'r·,...,,::.ri 

are defined in 40 CFR Part 430. 

[48 FR 14153, 1, 1983, as amended at 49 FR 38050, 26, 1984; 50 FR Feb. 19,1 
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New York 
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[64 FR 68848, Dec. 8, 1999] 

H to Part 122-Counties with Urbanized Areas With a 
of or More According to the 990 Decennial Census by the Bureau 

of the Census 

250,000 in 

FR 68848, Dec. 8, 1 

http://ecfr.gpoaccess.gov/cgjJtltextitext-idx?c=ecfr&sid=lc4435c9ae90a9546e009b84ae7e... 2/14/2008 



1 j I or 141 

previously listed in this appendix; however, population dropped to below 100,000 in the 

[64 FR 68849, Dec. 8, 1999] 

................. -t'v J to Part 122-NPDES Permit .... "', ...... n. ...... .,.. for Owned 
Treatment Works 22.21 

Table 1 A-Effluent Parameters for All POTWS 

Biochemical oxygen demand (800-5 or CBOD-5) 

Fecal coliform 

Design Flow Rate 

pH 

Temperature 

Total suspended solids 

Table 1-Effluent Parameters for All POTWS With a Flow Equal to or Greater Than 0.1 MGD 

Ammonia (as N) 

Chlorine 

Nitrate/Nitrite 

Oil 

Total dissolved solids 

Hardness 

Metals (total ,..,.".-,n,,..,,., and total nnr"-.,..",, 

http://ecfr.gpoaccess.gov/cgiltltextltext-idx?c=ecfr&sid= 1 c443 5c9ae90a9546e009b84ae7 e... 2114/2008 



1,2-dichloroethane 

Trans-I,2-dichioroethyiene 

1,1-dichloroethylene 

1,3-dichloropropylene 

Ethylbenzene 

Methyl bromide 

Methyl chloride 

Methylene chloride 

1,1,2,2-tetrachloroethane 

Tetrachloroethylene 

Toluene 

1,1, I-trichloroethane 

1,1,2-trichloroethane 

Trichloroethylene 

Vinyl chloride 

Acid-extractable compounds 

P -chloro-m-creso 

Phenol 

http://ecfr.gpoaccess. govl cgi/tltextltext-idx?c=ecfr&sid= 1 c443 5c9ae90a9546e009b84ae7 e ... 
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LdC:;L:-LIUIlIC ~oue or r eaeral 

2,4-dinitrotol uene 

2,6-dinitrotoluene 

1 ,2-diphenylhydrazine 

Fluoranthene 

Fluorene 

Hexachlorobenzene 

Hexachlorobutadiene 

Hexachlorocyclo-pentadiene 

Hexachloroethane 

Indeno(1,2,3-cd)pyrene 

Isophorone 

Naphthalene 

Nitrobenzene 

N-nitrosodi-n-propylamine 

N-nitrosodimethylamine 

N-nitrosodiphenylamine 

Phenanthrene 

Pyrene 

nl'''''''tJnJ~''' or f'nn-.rnc>nte r",,,,,rrliJ"\rt 
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